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Court of Appeals of the District of Coilumbia 


No. 5587. 

I 

j 

Sarah Bush, Otherwise Known, &c., Appellant, 

1 

vs. I 

Bexxett Bush. I 


a Supreme Court of the District of Colnmbih. 

1 

I 

In Equity. i 

1 

Xo. 47031. 

Bexnett Bush, Plaintiff, 

vs. i 

I 

I 

Sarah Bush, Otherwise Known as Juxe Bush, Sarah L. 
Salus, Serexa Lejeuxe; Rig’gs National Bank, 4 Corpo¬ 
ration; Continental Trust Company, a Corploration; 
American Security and Trust Company, a Corporation; 
Perpetual Building Association, Morris Cafritz, |Thomas 
Higgins, Rose Higgins, Mary G. Mitton, Walter A. Duni- 
gan, John G. Yates, Lucy V. Yates, Fourteent|i Street 
Development Co., a Corporation; B. Francis Saiil, Trus¬ 
tee; J. Wriley Jacobs, Trustee; American Telephone and 
Telegraph Co., a Corporation, and Regina della Ton 
Drown, Defendants. | 

UxiTED States of America, | 

District of Columbia^ ss: | 

Be it remembered. That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the follo\ying pa¬ 
pers were filed and proceedings had in the abovenentitled 
cause, to wit: | 

1—5587u I 
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SARAH BUSH VS. BENNETT BUSH. 


1 Bill of Complaint. 

Filed May 31, 1927. 

Ill llie Sii])renie Oourl of the District of Coluiiibia. 

Xo. 47031. Kquity. 

Bennett Bush, Plaintiff. 


Sarah Bush, Otherwise Known as June Bush, Sarah L. 
Salus, Seiiena Lejeune; Kii>:ii,’s National Bank, a (Corpo¬ 
ration; (Continental Trust Comjiany, a (Corporation: 
American Security and Trust Company, a Corporation; 
Perpetual Building* Association, Morris Cafritz, Thomas 
Higgins, Rose Higgins, ^lary G. Mitton, MTilter A. Duni- 
gan, John G. Yates, Lucy V. Yates, and Fourteenth 
Street Development Company, a Corporation, De¬ 
fendants. 


The Bill of Complaint of the plaintilT, Bennett Bush, re¬ 
spectfully shows to the Court as follows: 

I. He is a citizen of the United States and a resident of 
the District of Columbia. 

II. The defendant, Sarah Bush, is a citizen of the United 
States and is residing in Florida: the defendants, Riggs 
National Bank, Coiitinental Trust Company, American Se¬ 
curity and Trust Company, and Perpetual Building Asso¬ 
ciation, are Corporations, and are sued as custodians of 
certain securities a's hereinafter set forth; and defendants, 
Morris Cafritz, Thomas Higgins and Rose Higgins, are 
citizens of the United States, and residents of the District 

of Columbia, and are sued as the makers of certain 
2 deed of trust notes claimed by the plaintiff, Bennett 
Bush, as hereinafter set forth, and the defendants, 
Fourteenth Street Development Company, a Corporation, 
doing business in the District of Columbia, and Mary G. 
Mitton, Walter A. Dunigan, John G. Yates and Lucy V. 
Yates, are citizens of the United States, and residents of 
the District of Columbia, are sued as the present owners 
of properties on which certain deed of trust notes claimed 
by the plaintiff are secured, the payment of which notes the 
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said defendants, plaintiffs are informed, assumed and 
agreed with the makers to pay. i 

III. Plaintiff, Bennett Bush, and defendant, Shrah Bush, 
were married on the 19th day of September, 11926, and 
lived together as man and wife until about tln^ 15th day 
of December, 1926, when the said defendant locked him out 
of their apartment, and refused to live with him. | 

IV. On or about the 20th day of August, 1926, the said 
Sarah Bush, when discussing the marriage, whiclf was then 
contemplated, suggested to the plaintiff, Bennett push, that 
he turn over to her all of his money and securitiejs to prove 
that he loved her, and trusted her, promising ihat after 
their marriage she would return the same to | him; she 
then stated when they were married she would Vant Fifty 
($50.00) Dollars, per week to run the house, and when 
plaintiff protested that he was not earning that! much she 
insisted that she could not get along on less; plaintiff then 
told her that in order to show how much he trusted her 
he would turn over to her securities of the valine of Five 
Thousand ($5,000.00) Dollars, which she could leash and 

from the proceeds of the same draw Fifty ($50.00) 
3 Dollars a week, for the expenses of the home, until 

he was able to give her that much from bis salary. 
The balance of the securities then owned by plaintiff, of the 
value of about Ten Thousand ($10,000.00) Dbllars, he 
agreed to place in her hands as Trustee, the inci)me from 
the same to be paid to the plaintiff, and in the ev^nt of his 
death, the said defendant agreed to take care of the plain¬ 
tiff’s mother, Nettie Bush, and to use the said tk’ust fund 
for that purpose. It was further agreed that in jthe event 
that the said defendant should predecease the plaintiff that 
the said stocks and securities should go to the plaintiff, Ben¬ 
nett Bush, or to his mother, Nettie Bush, and hot to the 
heirs or assigns of the defendant. That thereupon there 
was drawn up by an Attorney, employed by the (defendant, 
an agreement in the form of an assignment, a copy of which 
is hereto attached marked plaintiff’s exhibit and 

prayed to be read as a part hereof. | 

V. Plaintiff.? aver- that the said Sarali Busli obtained the 
securities set forth in said assignment, and the execution of 
said assignment, by fraud, in that she pretended to be in 
love with the plaintiff, Bennett Bush, and protected that 
she w’as marrying him simply because of her jiove and 
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regard for him, when in fact, and in truth, the said defend¬ 
ant did not love the plaintiff, Bennett Bush, and agreed to 
marry him simply for the purpose of getting possession of 
the securities set forth in the assignment hereto attached. 
That about a month after plaintiff, Bennett Bush, and the 
defendant were married she demanded that he give her all 
of his salary, which then amounted to Thirty ($30.00) Dol¬ 
lars, a week, and finally persuaded the plaintiff, Bennett 
Bush, to give her Twenty-five ($25.00) Dollars a 

4 week, out of the said Thirty ($30.00) Dollars; that 
when plaintiff, Bennett Bush, suggested that she 

draw upon the Five Thousand ($5,000.00) Dollars, which 
he had given her for the purpose of drawing upon for the 
maintenance of the home, she then told him that she was 
going to spend the Five Thousand ($5,000.00) Dollars on 
herself and enjoy life, and insofar as the trust money or 
securities were concerned she would never release them 
unless he gave her two-thirds of the same; she further 
stated that all she married the plaintiff, Bennett Bush, for, 
was his money, and to please her father, and that she never 
loved the plaintiff, Bennett Bush, and as soon as her father 
died she was going to leave him; that she further stated 
that she had all of plaintiff’s money and he had nothing 
more to give her; that about six weeks thereafter, in the 
month of December, 1926, the said defendant locked the 
plaintiff, Bennett Bush, out of their apartment and refused 
again to live with him. 

That shortly after the said defendant, Sarah Bush, 
locked the plaintiff, Bennett Bush, out of their apartment 
she left the City of Washington, and has kept her where¬ 
abouts from the knowledge of the ])laintiff.s and of her 
parents; that plaintiff, Bennett Bush, has recently been 
informed that the said defendant is in Jacksonville, 
Florida, but her exact address is not known to him. 

VI. Plaintiff further alleges that the first deed of trust 
note secured on Lot Forty (40) in Square Three Thousand 
and Six (3006), made by Walter A. Dunigan, the payment 
of which was assumed by the present owners of the prop¬ 
erty, John G. Yates, and Lucy V. Yates, is in the possession 
of the Perpetual Building Association, as agent for the de¬ 
fendant, Sarah Bush, and that the other securities 

5 mentioned in said assignment are in the custody of 
the defendants, Riggs National Bank, Continental 
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Trust Company, and American Security and Truk Com¬ 
pany, and are being held either in the collection iDepart- 
ment of the said Defendants, or in the safe deposit boxes 
rented by them to the defendant, Sarah Bush, eithdr in her 
right name or in the assumed names of Sarah L. Sal^s, June 
Bush and Serena Lejeune. j 

VII. That before the defendant, Sarah Bush, jleft the 
City of Washington, plaintiff, Bennett Bush, thrdugh his 
Attorneys made demand upon, her for the surrendoy of the 
securities hereinbefore mentioned, but she refused tb return 
any of said securities and while conferences were b(jing had 
between plaintiff’s Attorneys and the Attorney represent¬ 
ing the defendant, Sarah Bush, she left the Citv of Wash- 
ington, and did not advise even her Attorney asj to her 
destination. I 

The premises considered, the plaintiff prays: ! 

•1. That a Writ of Subpoena issue out of this Hc^norablc 
Court directed to the defendants herein requiring ^hem to 
ai)pear and answer the exigencies of this Bill of Complaint. 

2. That the defendants, Riggs National Bank, Continen¬ 
tal Trust Company, American Security and Tru^ Com¬ 
pany, Perpetual Building Association, Morris Cafritz, 
Thomas Higgins, Rose Higgins, Fourteenth Streetj Devel¬ 
opment Company, Mary G. Mitton, John G. Yat^s, and 
Lucy V. Yates, be enjoined and restrained pending this 
suit from turning over to the said defendant, Sarah Bush, 
otherwise known as Sarah L. Salus, June Bush and! Serena 
Lejeune, any of the securities set forth therein, qr from 
permitting the said defendant, Sarah Bush to have access 
to any safe deposit box maintained by the said defeni^ants in 
her real name, or any of the assumed names herein referred 
to, or from paying to the said defendant, Sarah Bpsh the 
amount due, or that may become due on any |of said 
6 securities until further order of this Court. I 

3. That a Decree may be passed herein for the 
cancellation of said assignment and trust agreemenjt dated 
the 30th day of August, 1926, copy of which is | hereto 
attached, and the said defendant, Sarah Bush, be required 
to account to the plaintiff for all of the securities sqt forth 
in said agreement. 

4. That if this Court should be of the opinion that the 
trust feature of the said assignment dated the 30th | day of 



6 


vSAKATF bush vs. bknnktt bush. 


Aui>ust, 192()» is not revocable that a Decree may ])e passed 
herein removing the said defendant, Sarah Bush, as Trus¬ 
tee, and appointing a new Trustee to carry out the provi¬ 
sions of said agreement and requiring the said defendant, 
Sarali Bush, to account for the securities mentioned 
tlierein, and to turn the same over to the Trustee named by 
this Court. 

b. That pending this suit the said Sarah Bush may 
be restrained and enjoined from collecting, selling or in 
anywise disposing of the aforementioned securities. 

And for such other and further relief as to the Court 
mav seem just and proper. 

BENNETT BUSH. 

BURKHART & QUINN, 

Attorneys for Plaintiff, 

District of Columbia, ss: 

I, Bennett Bush, being first duly sworn on oath depose 
and say that I have read tlie foregoing petition by me sub¬ 
scribed and know the contents thereof; that the matters 
and things therein stated of my own personal knowledge 
are true and those stated upon information and belief I 
believe to be true. 

BENNETT BUSH. 

Subscribed and sworn to before me this 27th day of 
Mav, 1927. 

‘ [seal.] JOHN F. A. BECKER, 

• Notary Publicy D, C. 

7 Know all men by these presents that this agree¬ 

ment, entered into by and between Bennett Bush, 
party of the first part, and Sarah L. Salus, party of the 
second part, 

Witnesseth: 

That for and in consideration of the sum of Ten ($10.00) 
Dollars to eacli in liand paid, the ])ai*ty of tlu‘ first part, 
Bennett Bush, hereby agrees to transfer, set over and assign 
to the said party of the second part, Sara L. Salus, all and 
each of the following notes, for her sole and separate use: 
Notes 4, 5 and 6 of 56, for One Thousand Dollars each 
($1000.00), and 29, 30, 31 and 32 of 56 for Five Hundred 
Dollars each ($500.00), being First Deed of Trust Notes 
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secured by Lot 40 in Square 3006, Artliur G. Bisbop and 
Fred McKee, Trustees. | 

Party of the first part hereby transfer, set over an^ assign 
to the said party of the second part, Sara L. Salu^, all of 
the following, in trust for the use of the party of \he first 
part, his heirs and assigns: 

Notes numbers 1 to 7 of 8, inclusive, for Five Itundred 
Dollars ($500.00) each, and 8 of 8 for Two Hundred Dol¬ 
lars ($250.00), First Deed of Trust notes on Subj Lot 51 
Square 4, ‘‘Eckington”, B. Francis Saul and J. IWriley 
Jacobs, Trustees; also to the transfer on the bjjoks of 
the Company of five (5) shares. No. NE57380, of thd Ameri¬ 
can Telephone and Telegraph Company, dated the 31st day 
of July, 1924, now standing in the name of the part^ of the 
first part, Bennett Bush, to Sara L. Salus, the partj^ of the 
second part, in trust for the use of the party of the first 
part; Second trust Note in the amount of $2750.00, deferred 
purchase money, secured by Deed of Trust on Lot| 143, in 
Rosa Wallach and Others Subdivision of lots in block 
8 No. 5, Mount Pleasant and Pleasant Plaiijs, now 
known as Square No. 2888, as per plat recorded in 
the office of the Surveyor of the District of Colunjibia, in 
liber 45, folio 83, said note being held by National Savings 
and Trust Company of the District of Columbia foij collec¬ 
tion, and says that he will transfer said note to tjie said 
Sara L. Salus, party of the second part, forthwith, j 
The foregoing assignment is made in the form of aj Trust, 
wherein the party of the second part holds the afqremen- 
tioned stock and securities in trust for the use of thq party 
of the first part, with the exception of the seven notesj named 
herein as transferred, set over and assigned to thcj^ party 
of the second part as her sole and separate estate. ! 

In case of the party of the first part should prec^ecease 
the party of the second part, then and in that eveht, the 
party of the second part agrees and promises to tal|:e care 
of the mother of the ])arty of the first part and to look after 
her every need. Should the party of the second pa^'t pre¬ 
decease the party of the first part, she hereby consents to 
the distribution of the above stocks and securities j to the 
party of the first part, or to his mother, and not to thfe heirs 
or assigns of the party of the second part. | 

The party of the first part hereby transfers to thq party 
of the second part all his interest and title in the 192$ Ford 
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Sedan, Engine No. 13987425, now owned and operated by 
him. 

In witness whereof we hereunto set ou^ hands and affix 
our seals this 30t]i dav of August, A. D. 1926. 

(S.) , BENNETT BUSH, [seal.] 

Party of the First Part, 

(8.) SARA L. SALUS, [seal.] 

Party of the Second Part. 

Subscribed and sworn to before me this 30th day 
9 of August, A. D. 1926. 

(S.) HAROLD R. STEPHENSON, 

Notary Puhlic, D. C. 

[notary public seal.] 

My commission expires Nov. 19, 1929. 

Memoranda. 


May 31, 1927.—Subpoena to Answer issued to Defendants 
^2, 3, 4, 5 and 13. 

June 1, 1927.—Subpoena to Answer issued to Defendants 
#6, 7, 8, 9,10,11 and 12. 

Injunction Pendente Lite. 

Filed June 17,1927. 

* # # # «: * • 


Upon consideration of the Bill of Complaint filed herein, 
the Rule to Show Cause issued thereon, the answer of the 
defendant. Continental Trust Company to the said Bill of 
Complaint and Rule to Show Cause, and it appearing to the 
Court, that the defendants, i\Iorris Cafritz, Thomas Higgins, 
Rose Higgins, Mary G. Mitt on, Walter A. Dunigan, John G. 
Yates, Lucy V. Yates, and the Fourteenth Street Develop¬ 
ment Com])any, have been served with process, and a copy 
of the Rule to Show Cause, and have not answered the same, 
it is by the Court, this 17th day of June, 1927, 

Adjudged, ordered and decreed that the defendant, Con¬ 
tinental Trust Company, be and it is hereby enjoined and 
restrained, pending this suit, from permitting the said de¬ 
fendant, Sarah Bush, to have access to any safe 
10 deposit box rented to the said defendant in her real 
name, or the assumed names of Sarah L. Salus, June 
Bush, Jeune Salus, or Serena Lejeune, and the said defend- 
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ants, Morris Cafritz, Thomas Higgins, Rose Higgins, Mary 
G. Mitton, Walter A. Dnnigan, John G. Yates,] Lucy V. 
Yates, and Fourteenth Street Development Con^pany, are 
hereby enjoined and restrained, pending this suit, from pay¬ 
ing to the said defendant, Sarah Bush, the amoubt due, or 
that which may become due on deed of trust notes timbered 
4, 5, 6, 29, 30, 31 and 32, of 56, secured on Lot Forty (40) 
in Square Three Thousand and Six (3006), and deed of 
trust notes numbered one to eight of eight, secured on sub¬ 
lot Fifty-one (51) in Square Four (4) of “Eckingt^n”; deed 
of trust notes secured on Lot One Hundred and Forty-three 
(143) in Wallach and others Subdivision of Lot humbered 
Five (5) Mount Pleasant, and Pleasant Plains, n^w known 
as Square Two Thousand Eight Hundred and Eighty-eight 
(2888). Provided that the plaintitf, Bennett Biish, shall 
execute and file an undertaking Avith approved sj^urety, in 
the sum of one thousand Dollars, conditioned as required by 
law. j 

Bv the Court: i 

WENDELL P. STAFFORD, 

Justice. 


Memorandum. 


September 27,1927.—Subpoena to Answer issued Defend¬ 
ant #1. j 

1 

I 

I 

Motion for Appointment of Receiver. \ 

Filed September 27,1927. | 

Now comes the plaintiff and moves the Court tci appoint 
a Receiver pendente lite to take charge o^ any se¬ 
ll curities in the safe deposit box at the Continental 
Trust Company rented under the name qf Juene 
Salus, which are covered by the trust agreement I referred 
to in the Bill of Complaint filed herein, and to rec^uire the 
defendant, the Continental Trust Company, to Open, or 
permit to be opened, the said safe deposit box. i 

BURKART & QUINN, 

By HENRY I. QUINN, | 

Attorneys for Plaintiff. 

2—5587a I 
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Sarah Bush, 

Douglas, O’Bear & Douglas, 

Edmund D. Campbell, 

Attorneys for Defendant, Continental Trust 
Company: 

Please take notice that the above Motion will be called 
for hearing on Friday, October 21st, 1927, at 10:00 O’clock, 
A. M., or as soon thereafter as Counsel mav be heard. 

BURK ART & QUTXN, 

By HENRY 1. QUINN, 

Attorneys for Plaintiff, 

Service of copy of the above Motion and supporting Affi¬ 
davit acknowledged this 27 day of Sept., 1927. 

DOUGLAS, O’BEAR & DOUGLAS, 
JO V. MORGAN, 

Attorneys for Defendant, 
Continental Trust Company. 

Affidavit in Support. 

* * « * « • 

District of Columbia, 55 ; 

I, Bennett Bush, being first duly sworn, depose and say 
that I am the plaintiff in the above entitled cause, and that 
on or about the — day of September, 1926, after the execu¬ 
tion of a trust agreement referred to in the original petition 
filed bv me herein, and after the delivery to mv wife, the 
defendant, Sarah Bush, of the securities referred to 
12 in said agreement, I accompanied her to the Banking 
house of the defendant. The Continental Trust Com¬ 
pany, where she rented a safe deposit box, under the then 
name of Juene Salus, for the sole purpose of depositing 
therein for safe keeping the securities mentioned in said 
trust agreement, and none other; that she informed me at 
the time that she would arrange to make me deputy for said 
box, with power to opeA the same at any time, but this she 
never did, and when, sometime thereafter, I requested her 
to carry out her promise, and to furnish me with a key to 
said box she refused my request; from the foregoing I 
believe and therefore, aver that the securities, covered by 
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the aforesaid trust agreement, are deposited in sa|id box at 
this time. That the defendant, Sarah Bush has fled the 
jurisdiction of this Court, and plaintitf has recently learned 
that she is in Reno, Nevada, to prosecute against him a suit 
for divorce. That one of the deed of trust notes wljiich were 
turned over to the said Sarah Bush as Trustee, ijnder the 
aforesaid trust agreement, is now overdue, and the owner 
of the property upon which the same is secured i$ anxious 
to make the payment of interest due, and to havei the said 
note renewed. | 

Deponent, therefore, avers that in order that he may be 
fully protected in the premises, and may have the benefit of 
the income which it was intended that he should haVe under 
said trust agreement, it is necessary to have the ^aid safe 
deposit box opened, and if the securities covered by said 
trust agreement are found therein that a Receiver, or Re¬ 
ceivers, be appointed to take charge thereof, and handle the 
same in accordance with instructions of this Courit during 
tho pendencv of this suit. 

BENNETT BUSH. 

I 

I 

Subscribed and sworn to before me this 18th davjof July, 
1927. ^ I 

[seal.] JOHN F. A. BECKEk 

Notary Puhlic\ D. C. 

I 

I 

13 MarshaVs Beturn. I 

I 

Filed October 18, 1927. I 

I 

Copy of within motion, notice and supporting affidavit 
served on the defendant, Sarah Bush, at Reno, Nevada, 
this 3rd dav of October, 1927. i 

J. H. FULMER, 

U. S. MalrshaL 


Leave of Court being first had and obtained the plaintiff 
files this his Amended Bill of Complaint and respectfully 
shows to the Court as follows: I 


Amended Bill of Complamt, 
Filed November 4, 1927. 
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1. lie is a citizen of the United States and a resident of 
tlie District of Columbia. 

IT. The defendant; Sarah Bush, is a citizen of the United 
States and is residing’ in Nevada; the defendants, Riggs 
National Bank. Continental Trust Company, American 
Security and Trust Company, and Perpetual Building 
Association, are Corporations, and are sued as custodians 
of certain securities as hereinafter set forth; and defend¬ 
ants, ^Morris Cafritz, Thomas Higgins and Rose Higgins, 
are citizens of the' United States, and residents of the 
District of Columbia, and are sued as the makers of cer¬ 
tain deed of trust notes claimed by the plaintiff, Bennett 
Bush, as hereinafter set forth, and the defendants, Four¬ 
teenth Street Development Company, a Corporation, doing 
business in the District of Columbia, and Mary O. Mitton, 
Walter A. Dunigan, John G. Yates, and Lucy V. Yates, 
are citizens of the United States, and residents of the Dis¬ 
trict of Columbia, are sued as the present owners of 
14 properties on which certain deed of trust notes 
claimed by the plaintiff are secured, the payment of 
which notes the said defendants, plaintiffs are informed, 
assumed and agreed with the makers to pay. 

III, Plaintiff, Bennett Bush, and defendant, Sarah Bush, 
were married on the 19th day of September, 1926, and 
lived togetimr as man and wife until about the 15th day 
of December 1926, when the said defendant locked him out 
of their a])artment, and refused to live with him; that 
thereafter the said Sarah Bush went to the State of Nevada, 
tiled suit for an absolute divorce against the plaintiff and 
obtained what purports to be a Decree for absolute divorce 
on the 4th day of October, 1927. 

IV. On or about' the 20th day of August, 1926, the said 
Sarah Bush, when discussing the marriage, which was then 
contemplated, suggested to the plaintiff, Bennett Bush, that 
he turn over to her all of his money and securities to prove 
that he loved her, and trusted her, promising that after 
their marriage she would return the same to him; she then 
stated when thev were married she would want Fiftv 
($50.00) Dollars, per week to run the house, and when 
plaintiff protested that he was not earning that much she 
insisted that she c6uld not get along on less; plaintiff then 
told her that in order to show how much he trusted her he 
would turn over to her securities of the value of Five 
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Thousand ($5000.00) Dollars, which she could c^sh and 
from the proceeds of the same draw Fifty ($50.00) | Dollars 
a week, for the expenses of the home, until he wasj able to 
"ive her that much from his salary. The balance of the 
securities then owned by plaintitf, of the value of about Ten 
Thousand ($10,000.00) Dollars, he agreed to place in 

15 her hands as Trustee, the income from the ^ame to 
be paid to the plaintitf, and in the event of his death, 

the said defendant agreed to take care of the plfiintitf’s 
mother, Nettie Bush, and to use the said trust fund for that 
purpose. It was further agreed that in the event {hat the 
said defendant should predecease the plaintitf that the said 
stocks and securities should go to the plaintiff, Bennett 
Bush, or to his mother, Nettie Bush, and not to the heirs 
or assigns of the defendant. That thereupon thcire was 
drawn up by an Attorney, employed by the defenctaul. au 
agreement in the form of an assignment, a copy of which 
is hereto attached marked plaintitf’s exhibit ‘‘A’\ and 
prayed to be read as a part hereof. ! 

V. Plaintiff avers that the said Sarah Bush obtained the 
securities set forth in said assignment, and the execution 
of said assignment, by fraud, in that she pretended to be 
in love with the plaintiff, Bennett Bush, and protested that 
she was marrying him simply because of her love and re¬ 
gard for him, when in fact, and in truth, the said defendant 
did not love the plaintiff, Bennett Bush, and agte^d to 
marry him simply for Ihe purpose of getting posses^sion of 
the securities set forth in the assignment hereto attached. 
That about a month after plaintiff Bennett Bush, ^nd the 
defendant were married she demanded that he gijve her 
all of his salary, which then amounted to Thirty ($30.00) 
Dollars, a week, and finally persuaded the plaintiff, Ben¬ 
nett Bush, to give her Twenty-five ($25.00) Dollars h week, 
out of the said Thirty ($30.00) Dollars; that wdier^ plain¬ 
tiff, Bennett Bush, suggested that she draw upon tlie Five 
Thousand ($5000.00) Dollars, which he had given fier for 
the purpose of drawing upon for the maintenance i of the 
home, she then told him that she was going to sp^nd the 
Five Thousand ($5000.00) Dollars on herself and| enjoy 
life, and insofar as the trust money or sec^urities 

16 were concerned she would never release them!unless 
he gave her two-thirds of the same; she further 

stated that all she married the plaintiff, Bennett Bu^h, for 
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was his moTioy, and to please her father, and that she never 
loved the plaintilf, Bennett Bush, and as soon as her father 
died slie was a'oini to leave; that she further stated that 
she had all of ]^laintiff’s money and he had nothing more 
to give her: that about six weeks thereafter, in the month 
of December, 192b,' the said defendant locked the plaintiff. 
Bennett Bush, out 'of their apartment and refused again to 
live with liini. 

Tliat shortly after the said defendant, Sarah Bush, locked 
the plaintiff, Bennett Bush, out of their apartment she left 
the City of Washington, and has kept her whereabouts 
from the knowledge of the plaintiff, and of her parents; that 
]')laintiff, Bennett Bush, has recently been informed that the 
said defendant is in Reno, Nevada, at 746 North Virginia 
Avenue. 

VT. Plaintiff further alleges that the first deed of trust 
note secTired on Lot Forty (40) in Square Three Thousand 
and Six (3006), made by Walter A. Dunigan, the payment 
of which was assumed by the present owners of the prop¬ 
erty, John G. Yates and Lucy V. Yates, is in the possession 
of the Perpetual Building Association, as agent for the de¬ 
fendant. Sarah Bush, and that the other securities men¬ 
tioned in said assignment are in the custodv of the defend- 
ant, Riggs National Bank, Continental Trust Company, and 
AiTTerican Security and Trust Company, and are being held 
either in tlie collection Department of the said Defendants, 
or in the safe de])osit boxes rented by them to the defendant, 
Sarah Bush, either in her right names or in the assumed 
names of Sarah L. Salus, June Bush and Serena Le- 
jeune. 

17 VTI. That in addition to the deed of trust notes 
mentioned and described in the trust agreement 
hereto attached, the plaintiff entrusted to the said defend¬ 
ant, Sarah Bush, as Trustee, subject to the same conditions 
and the same trust purposes set forth in the said trust 
agreement, a first deed of trust note in the sum of Fifty- 
five Hundred ($5500.00) Dollars, dated the 13th day of 
Hay, 1926, payable three years after date with interest at 
(6M>%) six and one-half per cent, per annum, and secured 
by first deed of trust on Lot Seventy (70) in Square Two 
Thousand Six Hundred and Eighty-eight (2688), in the 
District of Columbia, improved by premises 1445 Park- 
wood Place, N. W., the said note and deed of trust being 
made by the defendant, Morris Cafritz; that the present 
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owner of the premises upon which the said deed lof trust 
note is secured, is the defendant, Fourteenth St|'eet De¬ 
velopment Company, a Corporation. I 

VIII. That before the defendant, Sarah Bush, |left the 
City of Washington, plaintitf, Bennett Bush, through his 
Attorneys made demand upon her for the surrender of the 
securities hereinbefore mentioned, but she refused to re¬ 
turn any of said securities and while conferenc'ps were 
being had between plaintiff’s Attorneys and the Attorney 
representing the defendant, Sarah Bush, she left jlie City 
of Washington, and did not advise even her Attorney as 
to her destination. j 

The premises considered, the plaintiff prays: 

1. That a Writ of Subpoena issue out of this Honorable 
Court directed to the defendants herein requiring itliem to 
appear and answer the exigencies of this Bill of Coinplaint. 

2. That the defendants, Riggs National Bank] Conti¬ 
nental Trust Company, American Security and Triist Com¬ 
pany, Perpetual Building Association, i\Lorris Ca- 

18 fritz, Thomas Higgins, Rose Higgins, Foijirteenth 
Street Development Company, Mary G. Mittpn, John 
G. Yates, and Lucy V. Yates, be enjoined and reiftrained 
pending this suit from turning over to the said defendant, 
Sarah Bush, otherwise known as Sarah L. Salus, Juiie Bush 
and Serena Lejeune, any of the securities set forth |therein, 
or from permitting the said defendant, Sarah Bush to have 
access to any safe deposit box maintained l)y the ^>^aid de¬ 
fendants in her real name, or any of the assumed names 
herein referred to, or from paying to the said defendant, 
Sarah Bush, the amount due, or that may become j due on 
any of said securities until further order of this Coi^rt. 

3. That a Decree may be passed herein for the cancella¬ 
tion of said assignment and trust agreement dated t|he SOtli 
day of August, 1926, copy of which is hereto attached, and 
the said defendant, Sarah Bush be required to account to 
the plaintitf for all of the securities set forth in said agree¬ 
ment, and described in this Bill of Complaint. | 

4. That if this Court should be of the opinion that the 
trust feature of the said assignment dated the SOth'dav of 
August, 1926, is not revocable that a Decree may be | passed 
herein removing the said defendant, Sarah Bush, a^ Trus¬ 
tee, and appointing a new Trustee to carry out th^ provi¬ 
sions of said agreement and requiring the said defendant, 
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Sarah Bush, to account for the securities mentioned there' 
in, and the additional ones described in this Bill of Com¬ 
plaint, and to turn the same over to the Trustee named by 
this Court. 

5. That pending- this suit the said Sarah Bush may be 
restrained and enjoined from collecting-, selling or in any¬ 
wise disposing- of the aforementioned securities. 

And for such other and further relief as to the 

19 Court mav seem just and proper. 

BENNETT BUSH. 

RURKAKT & QUINN, 

By HENRY I. QUINN, 

Attorneys for Plaintiff. 

District of Columbia, ss: 

I, Bennett Busli, being first duly sworn on oath depose 
and say that I have read the foregoing petition by me sub¬ 
scribed and know the contents thereof; that the matters 
and things therein stated of my own personal knowledge 
are true and thoke stated upon information and belief I 
believe to be true. 

BENNETT BUSH. 

Subscribed and sworn to before me this 28th day of 
October, 1927. 

[seal.] * JOHN F. A. BECKER, 

Notary Public, D. C. 

(Agreement attached hereto the same as agreement at- 
tached to Original Bill.) 

(Endorsed.) 

Let this be filed. 

11/4/27. 

Mernorandmn. 

No subpoenas issued on Amended Bill of Complaint. 

20 Rule to Shoiv Cause. 

Filed November 11, 1927. 

if » * * # # # 

Upon consideration of the Amended Bill of Complaint 
filed lierein, it is this 11 day of November, 1927, 


W. H., 

Justice. 
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Ordered, that the defendants, Morris Cafritz,! and the 
Fourteenth Street Development Company, a Coi’poration, 
appear herein on Friday, November the 18th, |at 10:0(> 
o’cloek A. M., and show cause, if any they have why they 
should not be enjoined pendente lite from payiiig to the 
defendant, Sarah Bush the amount due or that liiight be¬ 
come due on a certain deed of trust note for f'ifty-five 
Hundred ($5500.00) Dollars secured on Lot Seventy (70) 
in Square Two Thousand Six Hundred and i Eighty- 
eight (2688), and signed by the said defendant^ Morris 
Cafritz, provided a copy of this Rule is served on | the said 
defendants two da vs before the return hereof. i 

WILLIAM HITZ, 

tfustice, 

1 

j 

MarsliaVs Return, i 

1 

Served a copy of the within rule on Morris Cafifitz Per¬ 
sonally 11/11/27; Fourteenth st. Development Co. iby serv¬ 
ing Morris Cafritz, Pres., 11/11/27, personally. | 

EDGAR C. SNYDER, j 
77. S. Marshal in and for the Dist. of Columbia, 

By W. J. ROBERTS, i 

Deputy U. S, Ma^shcd, 

D. A. R. i 


21 Injunction Pendente Lite, i 

i 


Filed November 18, 1927. j 

Upon consideration of the Amended Bill of Complaint 
tiled herein, and the Rule to Show Cause issued thereon, 
and it appearing to the Court, that the defendants, Morris 
Cafritz, and the Fourteenth Street Development Cojnpany, 
have been served with a copy of said Rule to Show'Cause, 
and have not answered the same, it is by the Court, this 
18th day of November, 1927, ; 

Adjudged, ordered and decreed that the defendant- Mor¬ 
ris Cafritz, and the Fourteenth Street Development Com¬ 
pany, are hereby enjoined and restrained pending this suit 

from paying to the defendant, Sarah Bush, the h^iount 

1 

3—5587a i 
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duo, or tliat whicli may become due on a certain deed of 
trust note in the ^um of Fifty-five Hundred ($5500.00) 
Dollars, dated the 13th day of iMay, 1926, and secured by 
first deed of trust on Lot Seventy (70) in Square Two 
Thousand Six Hundred and Eighty-eight (2688) in the 
District of Columbia. 

And it is further ordered that the undertaking in the 
sum of One Thousand ($1000.00) Dollars heretofore given 
by tlie said Bennett Bush under the injunction Order passed 
in this cause on the 17th day of June, 1927, shall be ac¬ 
cepted for and applied to this Order. 

' WILLIAM HITZ, 

Justice, 

22 Anumded and Supplemental Bill of Complaint. 

Phled August 26, 1929. 

In tlie Supreme Court of the District of Columbia. 

Pkpiity. Xo. 47031. 

Bennett Bush, Plaintiff, 
vs. 

Sahaic Bush, Otherwise Known as June Bush, Sarah L. 
Salus. Serena Lejeune; Riggs National Bank, a Corpora¬ 
tion; (Continental Trust Company, a Corporation; Amer¬ 
ican Security and Trust Company, a Corporation; Per¬ 
petual Building Association, Morris Cafritz, Thomas 
Higgins, Rose Higgins, ^fary G. ^litton. Waller A. Dun- 
igan, John G. Yates, Lucy V. Yates, Fourteenth Street 
Develo])ment Co.^ a Corporation; B. Francis Saul, Trus¬ 
tee; J. Wriley Jacobs, Trustee; American Telephone and 
Telegra])h Co., a Coi’poration, Defendants. 

Leave of Court being first had and obtained, the plain¬ 
tiff files this his amended and supplemental bill of com¬ 
plaint, adding as new parties the above named B. Francis 
Saul, J. Wriley Jacobs, and American Telephone and Tele¬ 
graph Co., and respectfully shows to the Court as follows: 

I. He is a citizen of the United States and resident of the 
District of Columbia. 


SARAH BI'SII VS. BENNETT BUSH. 


19 


Tl. The defendant, Sarali Bush, is a citizen of th^ United 
Stales and is residing somewhere in the State | of New 
Jersey; the defendants, Riggs National Bank, Conti- 
2.'^ nental Trust Company, American Security aiid Trust 
Company, and Perpetual Building Association, are 
cor])orations, and are sued as custodians of certain securi¬ 
ties as hereinafter set forth; and defendants, M(^rris Ca- 
fritz, Thomas Higgins and Rose Higgins are citizens of the 
United States, and residents of the District of Cj)lumbia, 
and are sued as the makers of certain deed of trrist notes 
claimed by the plaintiff, Bennett Bush, as hereiniifter set 
fortli, and the defendants. Fourteenth Street Devellopment 
Company, a cori)oration, doing business in the District of 
(V)lumbia, and Mary G. Mitton, Walter A. Dunigan,| John G. 
Yates, and Lucy V. Yates, are citizens of the United States, 
;ind residents of the District of Columbia, arc sueil as the 
])resent owners of ])roperties on which certain deed of 
trust notes claimed by the plaintiff are secured, |he pay¬ 
ment of which notes the said defendants, plaintiff is in¬ 
formed, assumed and agreed with the makers to pjfiy; that 


the said B. Francis Saul and J. Wriley Jacobs areisued as 
trustees under certain deeds of trust hereinafter Referred 
to; that the defendant, American Telephone and Telegraph 
Comi^any, a corporation having an office and transacting 
business in the District of Columbia, is sued in its ovt-n right 
as hereinafter set forth. | 

HI. Plaintiff, Bennett Bush, and defendant, Sarah Bush, 
wore married on the 19th day of September, 1926, ahd lived 
together as man and wife until about the 15th dayi of De¬ 
cember, 1926, when the said defendant locked hin^ out of 
their a])artment, and refused to live with him; thaf there¬ 
after tlie said Sarah Bush went to the State of Nevada, 
tiled suit for an absolute divorce against the plaintiff and 


obtained what ])urports to be a decree for absolute divorce 
on the 4th day of October, 1927. | 

IV. bn or about the 20th day of August, 1926, the 
24 said Sarah Bush, when discussing the marriage, 
whicli was then contemplated, suggested to thb plain¬ 
tiff, Bennett Bush, that he turn over to her all of his| money 


and securities to prove that he loved her, and trusted her, 
l')romising that after their marriage she would ret^irn the 
same to him; she then stated when they were married she 
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would want Fifty (jfoO.OO) Dollars ])er week to run the 
house, and when plaintiff protested that he was not earn¬ 
ing* that much she insisted that she could not get along 
on less; ])laintiff then told her that in order to show how 
much he trusted her he would turn over to her securities 


of the value of Five Thousand ($ 0 , 000 . 00 ) Dollars, which 
she could casli and from the proceeds of the same draw 
P''ifty ($50.00) Dollars a week, for the expenses of the 
home, until he was able to give her that much from his 
salary. The balance of the securities then owned by plain¬ 
tiff, of the value of about Ten Thousand ($10,000.00) Dol¬ 
lars, he agreed to place in her hands as trustee, the income 
from the same to be paid to the plaintiff, and in the event 
of his death, the said defendant agreed to take care of the 
])laintitT^s mother, Nettie Bush, and to use the said trust 
fund for that j)ur])ose. It was further agreed that in the 
event that the said defendant should predecease the plain¬ 
tiff that the said stocks and securities should go to the 
})laintiff, Bennett Bush, or to his mother, Nettie Bush, and 
not to the heirs or assigns of the defendant. That there¬ 
upon there was drawn up by an attorney, employed by the 
defendant, an agreement in the form of an assignment, a 


copy of which is hereto attached marked plaintiff’s exhibit 


and ]^rayed to be read as a part hereof. 


V. PlaintitT avers that the said Sarah Bush obtained the 


securities set forth in said assignment, and the execution 
of said assignment, by fraud, in that she pretended to be 
in love with the plaintiff, Bennett Bush, and pro- 
25 tested that 'she was marrying him simply because 
of her love and regard for him, when in fact, and 
in truth, the said defendant did not love the plaintiff, 
Bennett Bush, and agreed to marry him simply for the 
purpose of getting possession of the securities set forth 
in the assignment hereto attached. That about a month 
after plaintiff Bennett Bush, and the defendant were mar¬ 
ried she demanded that he give her all of his salary, which 
then amounted to Thirty ($30.00) Dollars a week, and 
finally persuaded the plaintiff, Bennett Bush, to give her 
Twenty-hve ($25.00) Dollars a week, out of the said Thirty 
($30.00) Dollars; that when plaintiff, Bennett Bush, sug¬ 
gested that she draw upon the Five Thousand ($5,000.00) 
Dollars, which he had given her for the purpose of draw- 


SARAH BUSH VS. BENNETT BUSH. 


21 


upon for the iiiaiiiteiuiiice of the home, she then told 
him that she was goin^‘ to spend the Five Tlhousand 
($5,000.00) Dollars on herself and enjoy life, ancj insofar 
as the trust money or securities were concerned sl^e would 
never release them unless he gave her two-thirds of the 
same; she further stated that all she married tile plain¬ 
tiff, Bennett Bush, for was his money, and to ])l^ase her 
father, and that she never loved the plaintiff, Bennett Bush, 
and as soon as her father died she was going to leave him: 
that she further stated that she had all of plaintiff Is money 
and he had nothing more to give her; that about silx weeks 
thereafter, in the month of December, 192(), the f^aid de¬ 
fendant locked the idaintiff, Bennett Busli, out pf tlieir 
a])artment and refused again to live with him. j 

That shortly after the said defendant, Sarah Bush, 
locked the plaintiff, Bennett Bush, out of their apartment 
she left the city of Washington, and has kept heij where¬ 
abouts from the knowledge of the plaintiff*, and of par¬ 
ents; that plaintiff, Bennett Bush, has recently been 
informed that the said defendant is in Atlantic Gitv, 
N. J. 1 

26 VI. Plaintiff further alleges that the first jdeed of 
trust note secured on Lot Forty (40) in iSquare 
Three Thousand and Six (3006), made by Walter A. Duni- 
gan, the payment of which was assumed by the Ipresent 
owners of the property, John G. Yates and Lucy Vi Yates, 
is in the possession of the Perpetual Building Asspeiation, 
as agent for the defendant, Sarah Bush, and that the 
other securities mentioned in said assignment ard in the 
custody of the defendants, Riggs National Banlv, Conti¬ 
nental Trust Company, and American Security an^ Trust 
Company, and are being held either in the collectiion de¬ 
partment of the said defendants, or in the safe [deposit 
boxes rented by them to the defendant, Sarah Bush^ either 
in her right name or in the assumed names of Sarah L. 
Salus, June Bush and Serena Lejeune. | 

VII. That in addition to the deed of trust notqs men¬ 
tioned and described in the trust agreement hereto at¬ 
tached, the plaintiff entrusted to the said defendant j Sarah 
Bush, as trustee, subject to the same conditions pnd the 
same trust purposes set forth in the said trust agreement, 
nine certain deed of trust notes aggregating Fifty-fivje Hun- 
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drod {$ 0000 ) Dollars, said notes and deed of trust dated the 
loth day of May, 19126, payable three years after date with 
interest at six and one-half per cent, per annum ( 6 V 2 %), 
and secured by first deed of trust on Lot Seventy (70) in 
Square Two Thousand Six Hundred and eig’hty-cight (2688) 
in the District of Columbia, improved by pcniiises 1445 
Park wood Place, Xl AV., the said note and deed of trust 
being made l)y the defendant, Morris Cafritz; that the said 
deed of trust notes became due on the 13th dav of Mav, 
1929, and plaintiff is informed that the present owner of 
the premises u|)on which said deed of trust is secured, the 
defendant the Fourteenth Street Development Com- 
27 pany, is desirous of ])aying off the same, but this 
cannot be accomplished until the said deed of trust 
notes are produced for cancellation. 

VIII. That the deed of trust notes referred to and de¬ 
scribed in the trust agreement hereto attached, to wit, the 
eight joint and several notes of Thomas Higgins and wife. 


secured on Lot hhfty-one (51), Scpiare Four (4) “Ecking- 
ton” fell due on the 28th day of June, 1927, and plaintiff is 
informed that the present owner of the property upon which 
the said notes are secured, the defendant Mary G. Mitton, 
is desirous of ])aying for the said notes and having the deed 
of trust released, but this cannot be accomplished until the 
said notes are in'oduced for cancellation. 

IX. That on the 13th day of April, 1928, there was entered 
in this cause an order directing the defendants, Thomas 
Higgins, Eose Higgins, Mary G. Mitton, Morris Cafritz 
and Fourteenth Street Development Company to pay to the 
plaintiff the interest due on the notes referred to herein 
until the further order of the Court, upon the plaintiff filing 
an undertaking in the sum of One Thousand ($1000) Dol¬ 
lars; that the plaintiff filed said undertaking and has since 
received the interest. 

X. That although these notes are now overdue and pay¬ 
able the defendant, Sarah Bush, has made no demand for 
the payment of the same, has refused to produce the said 
notes, has deliberately absented herself from the jurisdic¬ 
tion of this Court, although she was served with process 
and received a copy of the bill of complaint at Reno, Nevada. 

XI. That before the defendant, Sarah Bush, left 
28 the City of Washington plaintiff, Bennett Bush, 
through his attorneys made demand upon her for the 
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surrender of the securities hereinbefore mentioned, but she 
refused to return any of said securities and while confer¬ 
ences were being* had between plaintiff’s attorney:^ and the 
attorney representing the defendant, Sarah Bush^ she left 
tlie city of Washington, and did not advise even her| attorney 
as 1o her destination. 

Xll. Plaintiff further avers that the makers of the notes 
referred herein or the present owners of the property upon 
which they are secured will soon tender payment of said 
notes, demand release from the said deeds of tfust, and 
tliereafter refuse to pay any further interest. | 

XITF. That the certificate for five shares NE-573i80 of the 

I 

American Telephone and Telegraph Company, d^ted July 
21, 1924, referred to in said trust agreement whs never 
trnnsferred on the books of the company to the defendant, 
Sarah L. Salus, as provided in said trust agreei^ent but 
that subseciuent to the execution of said agreement and the 
endorsement of said stock certificate by the plaintiff to the 
said defendant as trustee, the said defendant retubied the 
certificate to the plaintiff for sale by him for his jown use 
and benefit. That prior to the sale thereof the said certifi¬ 
cate was lost or inadvertently destroyed, and \Yhen the 
])laintiff made application to said American Telephone and 
Telegraph Company for the issuance of a duplicate thereof 
he was informed by said company that the said defendant, 
Sarali Bush, in the name of Sarah L. Salus, had ialso de¬ 
manded a duplicate certificate for the said stock, and that 
the said Telephone Company would not issue a (^uplicate 

certificate to either the plaintiff or said defendant, 
29 Sarah L. Salus, without the written consent iof both. 

' I 

That thereupon and thereafter the plaintiff, through 
his counsel, made demand upon the defendant, Sar^h Bush, 
llirougli her counsel, for her written consent that ^ dupli¬ 
cate certificate for said stock might be issued to the plain¬ 
tiff ])ut that said demand has never been answered by the 
said defendant, Sarah Bush, or her attorney, and lias been 
totally ignored. That this plaintiff has always received 
and had the benefit of the dividends paid on said stjock and 
is entitled to have and receive a duplicate certificate! for the 
same, issued to him in his own name that he may sell said 
stock or otherwise handle or dispose of the same as he may 
see fit. i 
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Wlioroforo, the ])romises coiisidored, plaintiff prays: 

1 . Thai a Writ of Siibpcnna issue out of this Honorable 
(’ourt dircTted to the defendants herein requiring them to 
a])])ear and answer tlie exigencies of this Amended and 
Supplemeidal Bill of Complaint. 

2 . Tlial the defendants^ Riggs National Bank, Continen¬ 
tal Ti’ust (’ompany, American Security and Trust Com- 
])any, Per])etual Building Association, jMorris Cafritz, 
Thomas Higgins, Rose Higgins, Fourteenth Street Devel¬ 
opment (Vanpaiu'. Alary (t. Mitton, John O. Yates, and 
Lucy V. Yates, be enjoined and restrained pending this 
suit from turning over to the said defendant, Sarah Bush, 
otherwise known Sarah L. Salus, June Bush and Serena 
Lejeune, any of the securities set forth therein, or from 
permitting the said defendant, Sarah Bush to have access 
to any saf(‘ dei)osit box maintained by the said defendants 
in Inn* ival name, oi* anv of the assumed names herein re- 
f(n*r(‘d to. oi* from paying to the said defendant, Sarah 
Bush, the amount due, or that mav become due on anv 
of said s('curities until further order of this Court. 


d. Tliat a decree may be passed herein for the 
oO canc(41ation of said assignment and trust agreement 
dated the .‘KHh day of August, 1926, a copy of which 
is hereto altached,And the said defendant, Sarah Bush, be 
required to account to the plaintiff for all of the securities 
until further order of tliis Court. 


4. That if this ('Ourt should be of the opinion that the 
trust fealun* of the said assignment dated the 30th dav of 
August, 192(), is not revocable that a Decree may be passed 
herein removing the said defendant, Sarah Bush, as Trus¬ 
tee, and a])]iointing a new trustee to carry out the pro¬ 
visions of said agreement and requiring the said defend¬ 
ant, Sai'ali Bush, to account for the securites mentioned 
therein, and the additional ones described in this Amended 
and Sup])lemental Bill of Complaint, and to turn the same 
over to tile trustee named bv this Court. 

5. That an order may be passed by this Court authoriz¬ 
ing and directing the defendant, American Telephone and 
Telegra]>h Company to issue and deliver to the plaintiff 
a duplicate certificate in the place and stead of said certifi¬ 
cate #XE-57380 for five shares of the stock of said com¬ 


pany registered in the name of the plaintiff upon the plain- 
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tiff complying with the rules and regulations of said de¬ 
fendant company in such cases made and providjed. 

6 . That pending this suit the said Sarah Bush may be 
restrained and enjoined from collecting, selling, c|r in any¬ 
wise disposing of the aforementioned securities.! 

7. That an order may be passed herein directing the de¬ 
fendants Thomas Higgins, Kose Higgins, Mary 0. Mitton, 
Morris Cafritz and the Fourteenth Street Development 
Company to pay the amount now due on the deec[ of trust 
referred to herein unto the Registry of this C(i)urt, and 
directing the defendants, B. Francis Saul and X Wriley 
Jacobs, trustees, to release of record the deeds ofltrust re¬ 
ferred to herein upon said payment being made into the 

Registry of the Court. 

31 8. And for such other and further relief as to the 

1 

Court mav seem necessary and proper. 

BENNETT *USH. 

BURKART & QUINN, 

Bv JOS. A. BURKART, i 

Attorneys for Plaintiff. | 

j 

District of Columbia, ss : j 

I. Bennett Bush, being first duly sw^orn on oath depose 
and say that I have read the foregoing petition byj me sub¬ 
scribed and know the contents thereof; that the I matters 
and things therein stated of my own personal knowledge 
are true and those stated upon information and I belief I 
believe to be true. i 

BENNETT 0USH. 

i 

Subscribed and sworn to before me this 24th day of Au- 

’[sFiL.! HELEN BAWLING^ 

Notary Public, \I). C. 

i 

(Exhibit ‘‘A” hereto attached is the same as Agj'eement 
attached to Original Bill.) I 

i 

i 

(Endorsed.) | 

t 

Let this be filed. I 

ALFRED A. WHEAT?, 

Jiistice. 

4—5587a i 
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Memorandum, 

August 26, 1929.—Subpoena to Answer issued to defend¬ 
ants Nos. 14, 15 and 16. 

32 Ausu'er of Defendants Cafritz and Fourteenth Street 

Development Co. 

Filed September 5, 1929. 


These defendants have no knowledge of the allegations 
contained in Paragraphs One, Two, Three, Four, Five and 
Six of said Bill of Complaint. 

(7) Referring to the promissory note secured by first 
deed of trust on Lot 70 in Square 2688 in the District of 
Columbia, these dcifendants sav that the Fourteenth Street 
Development Co. hs not the present owner of said premises, 
as will appear by reference to the land records of the Dis¬ 
trict of (Columbia, the same having been sold and trans¬ 
ferred to Mrs. Regina de la Ton Drown, who resides in the 
St()iK‘leigh Courts, Washington, 1). C. And these defend¬ 
ants say that the said owner of the property is a necessary 
party to these proceedings, and they object to any decree 
being passed herein unless she be made a party defendant. 

These defendants have no knowledge of the allegations 
contained in Paragraphs Eight, Nine, Ten, Eleven, Twelve 
and Thirteen of the Bill of Complaint, and they neither ad¬ 
mit nor denv the same. 

MORRIS CAFRITZ, 

Bv MILTON STRASBURGER, 

Attorney for Defendants Morris Cafritz 

and Fourteenth Street Development Co. 

Ansirer of Defendant American Telephone and Telegraph 

Company. 

Filed September 12, 1929. 

The defendant American Telephone and Telegraph Com¬ 
pany, a corporation duly organized and existing under the 
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laws of the State of New York, for its answer to the 
amended and supplemental bill of complaint in the above 
entitled cause alleges as follows: | 

33 That five shares of stock of this defendant are 
registered on its books in the name of Benijiett Bush 
for which certificate No. NE-57380 has been issued ;| that said 
certificate was presented to this defendant duly endorsed by 
said Bennett Bush for transfer to Sarah L. Salqs trustee 
for Bennett Bush, in accordance with the assignjoaent ap¬ 
pearing on the back of said certificate; but that before said 
transfer was made on the books of this defendant jsaid cer¬ 
tificate was returned at the request of plaintiff fs repre¬ 
sentative. This defendant alleges that thereafter} plaintiff 
Bennett Bush advised this defendant that said c'ertificate 
liad been lost or destroyed and asked that a new cbrtificate 
be issued to him in place thereof. i 

This defendant further alleges that the defendant Sarah 
L. Salus (Bush) also claims to be the owner of feaid five 
shares of stock, and said defendant Sarah L. Salub (Bush) 
has also requested this defendant to issue to her b certifi¬ 
cate representing said five shares of stock. i 

This defendant admits the allegations of fact contained 
in Paragraph XIII of the amended and supplemental bill of 
complaint herein except the allegation that the defendant 
Sarah L. Salus (Bush) returned the certificate bf stock 
therein mentioned to the plaintiff Bennett Bush for sale by 
him for his own use and benefit, and the allegation tjhat said 
certificate of stock was lost or destroyed, as to which allega¬ 
tions this defendant has no knowledge or information suffi¬ 
cient to form a belief. 


Except as hereinabove alleged, the defendant Ajmerican 
Telephone and Telegraph Company denies that it ihas any 
knowledge or information sufficient to form a belibf as to 
any of the allegations contained in the amended gfid sup¬ 
plemental bill of complaint herein. i 

This defendant further alleges that it has no intjerest in 
said stock other than to register the same on ^ts stock 
34 books in the name of the owner thereof, upop proper 
proof shown, and to issue a certificate representing 
said stock accordingly, in accordance with its rules and 
regulations pertaining to the issue of such certificaj:es, and 


I 
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that it submits its rights and interest in the matters in ques¬ 
tion in this action to the protection of the court. 

AMERICAN TELEPHONE AND TELE¬ 
GRAPH COMPANY, 

Bv EUGENE S. WILSON, 

Vice-President. 

DOZIER A. DE VANE, 

JOHN N. BRADLEY, 

Attorneys for Defendant American 

Telephone and Telegraph Company. 

State of New York, 

County of Neiv York, ss: 

Eugene S. Wilson, being duly sworn, deposes and says 
that he is an officer, to-wit: a Vice President of the Ameri¬ 
can Telephone and Telegraph Company, the defendant in 
the above entitled action; that the foregoing answer is true 
of his own knowledge except as to the matters which are 
therein stated to be alleged upon information and belief 
and that as to those matters he believes them to be true. 

EUGENE S. WILSON. 

Subscribed and sworn to before me this 10 day of Sep¬ 
tember, 1929. 

[seal.] H. W. HOLLSBERG, 

Notary Public^ Kings County, N. Y. 

My commission expires !March 30, 1931. 

35 Joint and Several Answer of Defendants Saul and 

Jacobs, Trustees. 

Filed September 17, 1929. 

#***«•* 

The Defendants B. Francis Saul, Trustee, and J. Wriley 
Jacobs, Trustee,' for joint and several answer to the 
Amended and Supplemental Bill of Complaint say: 

1. They admit the averments of paragraph 1 of the Bill 
of Complaint. 

2. They admit the averments of paragraph 2 of the Bill 
of Complaint. 
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3. They are without knowledge of the averments|of para¬ 
graph 3 of the Bill of Complaint. | 

4. They are without knowledge of the averments jof para¬ 
graph 4 of the Bill of Complaint. | 

5. They are without knowledge of the averments lof para¬ 
graph 5 of the Bill of Complaint. j 

6. They are without knowledge of the averments jof para¬ 
graph 6 of the Bill of Complaint. | 

7. They admit that they are the trustees named injthe deed 

of trust dated May 13, 1926, made by the Defendant ^Morris 
Cafritz, conveying Lot 70 in Square 2688 in the Dijstrict of 
Columbia, improved by premises 1445 Parkwoocl Place, 
N. W., securing first deed of trust notes aggj'egating 
$5500.00, which notes matured on the 13th dav bf Mav, 
1929, but they are without knowledge of the remaining 
averments in said paragraph contained and so far as the 
same are material to the duties and obligations these 
Defendants as Trustees under the deed of trust referred to 
demand strict proof thereof. i 

8. Thev admit that thev are the Trustees namell in the 

• « I 

deed of trust made by the Defendants Thomas Hig^^ins and 
Rose Higgins, his wife, conveying Lot 51 in Block !4 ‘‘Eck- 
ington” in the District of Columbia, said |Block 4 
36 also being otherwise known as Square 3;^72, and 
securing first trust notes aggregating $|5,750.00, 
which matured on June 28, 1927. They are withouf knowl¬ 
edge as to the remaining averments in said paragraph 
contained. | 

9. They admit the averments of paragraph 9 of |the Bill 

of Complaint. I 

10. They are without knowledge of the avernients of 

paragraph 10 of the Bill of Complaint, except they are 
informed and believe and, therefore, aver that the Defend¬ 
ant Sarah Bush through her attorney, William H. 
Smathers, Guarantee Trust Building, Atlantic City, New 
Jersey, has made demand on the Defendant Morrisj Cafritz 
for the payment of the deed of trust notes secureci on Lot 
70 in Square 2688 in the District of Columbia, hereinbefore 
referred to in answer to paragraph 7 of the amended and 
Supplemental Bill of Complaint. I 

11. They are without knowledge of the avernients of 

paragraph 11 of the Bill of Complaint. | 
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12. They are without knowledge of the averments of 
paragrapli 12 of the Bill of Complaint. 

13. They are without knowledge of the averments of 
])aragTaph 13 of the Bill of Complaint. 

And for further and general answer to the entire 
Amended and Supplemental Bill of Complaint and to the 
prayers thereof, these answering Defendants respectfully 
submit to tlie Court that any decree of this Court directing 
these Defendants as Trustees under the deeds of trust here- 

I 

inbefore referred to, or either of said deeds of trust, to 
release tlie same upbn the ])ayment into the Registry of this 
Court of the principal and interest due thereon to the date 
of such order or decree, should provide for the execution 
and delivery to the Defendants as such Trustees of a bond 
with corporate surety and in a penalty to be approved by 
the Court saving- these Defendants harmless from and 
against any loss, cost, damage or expense to which they 
may thereafter be put by reason of the deed of trust 
37 notes referred to thereafter appearing in the hands 
of any bona fide purchaser or holder thereof not a 
partv to this cause. 

B. FRANCIS SAUL, 

Trustee, 

J. WRILEY JACOBS, 

Trustee. 

(J. P. McGLUE, 

TUOS. F. BURKE, 

Attjfs. for H. Frauds Saul <(: ,I. Wrilcj) Jarohs. 
District of Columbia, To wit: 

W(‘ do solemnly'swear that W(‘ have read the foreg(»ing 
Joint and Several Answer to the Amended and Supple¬ 
mental Bill of Complaint subscribed by us, know the con¬ 
tents thereof and verily believe the facts therein stated to 
l)e true. 

B. FRANCIS SAUL, 

Trustee. 

J. WRILEY JACOBS, 

Trustee. 

Subscribed and sworn to before me this 16th day of Sep¬ 
tember, 1929. 

EARL D. THOMPSON, [se.^l.] 
Notary Public, D. C. 
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I 

Petition to Add Additional Defendant. I 
Filed December 17, 1929. 

I 

# * # * ♦ * I* 


The petition of Bennett Bush respectfully rt 3 ])resents 
that he is the plaintiff in the above entitled cause. | 

I. That on or about the 26th day of August, 1929, he filed 
in this cause his amended and supplemental billj of com¬ 
plaint, a copy of which is hereto attached, wherein one 


Morris Cafritz was made a party defendant, thisi plaintiff 
at the time being informed and believing, and yherefore 
stating that the said Morris Cafritz was tjie owner 


of certain real estate described in said laniended 


and supplemental bill as Lot Seventy i (70) in 
Square Twenty-six hundred and eighty-eight (2688) in the 
District of Columbia, improved by premises 1445 Park- 
wood Place, Northwest, the said Morris Cafritz li)eing the 
maker of the nine promissory notes aggregating Fifty-five 
hundred ($5500) Dollars, and of the deed of trusj on said 
real estate given to secure the same as fullv set 1 forth in 
paragraph 7 of said amended and supplemental bill of 
complaint. i 

II. Your petitioner further says that he is infojrmed by 
the answer of said Morris Cafritz filed in this causC^that the 
said Morris Cafritz is not the present owner of said prem¬ 
ises, the same having been sold and transferred to one 
Kegina de la Ton Drown, who resides in Stoneleigh Court, 
Washington, D. (\, and that she is a necessarv partv to 
these ])roceedings. j 

Wherefore your petitioner prays: I 

1. That the said Regina de la Ton Drown may b(^ made a 

party defendant herein, and that a writ of subpoena may 
issue out of this Court directed to her requiring her to ap¬ 
pear and answer said amended and supplemental bill of 
complaint as though she had been originally named as a 
party defendant therein. i 

2. That your petitioner may have such other and| further 

relief in the premises as the nature of the case may jrequire, 
and to the Court mav seem meet and proper. I 

BENNETT BIUSH. 

BURKART & QUINN, ' 

HENRY I. QUINN, j 

Attorneys for Plaintiff. I 


I 

i 

I 

L 
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District of Columbia, ss: 

1, Bennett Bush, being lirst duly sworn on oath depose 
and say that I have read the foregoing petition by me sub¬ 
scribed and know the contents tliereof; that the inat- 
39 ters and things therein stated of my own personal 
knowledge are true and those stated upon informa¬ 
tion and belief I believe to l)e true. 

BENNETT BUSH. 


Subscribed and sWorn to before me this 10th day of De¬ 


cember, 1929. 


HELEN RAWLINGS, 

Notary Public, D, C. 


(Amended and Supplemental Bill of Complaint and Ex- 
hibit ‘'A'' hereto attached are the same as appear hereto- 
foi-e in this record.) 

Order Adding Additional Party Defendant. 


Filed December 18, 1929. 




Upon consideration of the petition of the plaintiff, Ben¬ 
nett Bush, tiled herein on the 17th day of December, 1929, 
it is bv the Court this 18th dav of December, 1929, 
Adjudged, ordered and decreed that Regina de la Ton 
Drown be and she herebv is made an additional partv de- 
fendanl in the above entitled cause, and 

It is Further Ordered that the said Regina de la Ton 
Di'own a])])ear and answer the amended and sui)])leniental 
bill of complaint tiled lierein as tlioiigh she had lunni origi¬ 
nally named a party defendant in said cause. 

Bv the Court: 

ALFRED A. WHEAT, 

Justice. 

40 Decree Appointing Receiver, dc. 

Filed August 15, 1930. 

*♦#**#:» 

Upon consideration of the Amended and Supplemental 
Bill of Complaint^ the Answers thereto, and upon motion 
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of the Attorneys for the plaintiff, it is this 15 day of Au- 
p^ust, 1930, I 

Adjudged, ordered and decreed that .Jos. A. Burkart Esq., 
be and he hereby is appointed Receiver pendente lit^ for the 
])ur])ose of receiving from the defendants, Regina db la Ton 
Drown and Mary G. Mitton, payment of the am(j)unts of 
principal and interest now due on the notes secured on Lot 
Seventy (70) in Square #2688, and Lot Fifty-one| (51) in 
Square #4 “Eckington”, referred to in the Amended and 
Supplemental Bill of Complaint, and to invest the proceeds 
of said payment on account of principal under the direction 
of this Court; and the said Receiver is further authorized 
and directed to pay over to the plaintiff, Bennett Biish, the 
amount received bv him on account of interest from the 
above named defendants, and to pay to the said plaintiff the 
income derived from the investment made by him] as Re¬ 
ceiver until the further order of this Court. Provided, the 
said Receiver first file an undertaking in penalty of 10,000 
Dollars, conditioned according to law. | 

And it is further adjudged, ordered and decreed ^hat the 
defendants-, Regina de la Ton Drown, pay to the above 
named Receiver the amount now due on the first fleed of 
trust note secured on Lot Seventy (70), in Sciuare |#2688, 
and the defendant, Mary G. Mitton, pay to the abovq named 
Receiver the amount now due on the first deed of trifst note 
secured on Lot Fifty-one (51) in Square #4 “Eckington,” 
and accept from said Receiver his receipt in full di^^charge 
of any further obligation on their part with referenc|3 to the 
aforesaid notes. ] 

41 And it is further adjudged, ordered and (^ecreed 
that the defendant-, B. Francis Saul, Trustee,! and J. 
Wrilev Jacobs, Trustee, be and thev are herebv huthor- 
ized and directed to execute and deliver ])roi)er dij^eds of 
releases of the first deeds of trust on Lot Seventy (70) 
in Square #2688, and Lot Fifty-one (51), in Square #4 
“Eckington,’’ described in the Amended and Suppldmental 
Bill of Complaint, to the present owners of said lofs, Re¬ 
gina de la Ton Drown, and Mary G. Mitton, U])oh there 
being exhibited to them, by the said owners, receipts!signed 
by the above named Receiver showing payment to Jiim of 
the amount of principal and interest due to date pn the 

5—5587a ! 
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first d(.H‘d of trust notes secured on the above designated 
lots. 

WILLIAM HITZ, 

Justice. 


Sub poena to Answer. 
Issued April 28, 1931. 


* * # * # ''< 1 = * 


The President of the United States to Sarah Bush, other¬ 
wise known as June Bush, Sarah L. Salus, Serena Le- 
jeune, defendant, Greeting: 


You are hereby commanded to appear before the Su- 
])reme Court of the District of Columbia to answer a bill 
of com})laint (or petition) exhibited against you in the 
said Court in a suit in Equity by the above-named plain¬ 
tiff, and to further do and receive what the said Court shall 
have considered in this behalf; and hereof fail not. 

Witiiess tlie Honorable Chief Justice of said Court the 
28 dav of Api*il, A. D. 1931. 

I’sKAL.] ' FRANK E. CUNNINGHAM, 

Clerk, 

By GEORGE A. WATTS, 

Assistant Clerk. 


42 Note.— The defendant is required to file his an¬ 
swer or other defense in the Clerk ^s office on or be¬ 
fore the twentieth dav after service, excluding the dav 
thereof; otherwise, the bill may be taken pro confesso. 

MarshaVs Return. 

Served a copy. of the bill of complaint or petition and 
this subpoena to' answer on above-named (1) Defendant 
Sarah Bush, otherwise known as June Bush, Sarah L. 
Salus, Serena Lejeune, personallv 5-5-31. 

EDGAR C. SNYDER, 

U. S. Marshal in and for 
the District of Columbia, 
Bv HAROLD T. SCOTT, 

Deputy Marsh al. 
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Order pro Confesso, | 

Filed June 10, 1931. ! 

i 

# * • # * 'H: I * 

I 

I 

It appearing to the Court that the defendanij, Sarah 
Bush, otherwise known as June Bush, Sarah L. Salus, and 
Sirena LeJeune, was duly served with process oni the 5th 
day of May, 1931, and has failed to appear herein| and hie 
her Answer to the Bill of Complaint, now, on Motion of 
plaintiff by his Attorneys, it is this 10th day of Jupe, 1931, 
Ordered that the Bill of Complaint be, and the same 
horebv is taken as confessed as ag'ainst the said dei:‘endant. 

JENNINGS BAILEt, 

Justice. 

Affidavit of Alvin L. Neivmyer. | 

I 

Filed June 30, 1931. j 


District of Columbia, To wit: j 

I 

I, Alvin L. Newmyer, being first duly sworn on ^ath de- 
])ose and say that I am a member of the bar of the pDistrict 
of Columbia and have been recpiested by the defendant, 
Sarah Salus, to enter an ai)poarance on lieij* behalf 
43 and to defend the above entitled cause; tfie said 
Sarah Salus is and has been for some time (Confined 
to lier bed suffering from an illness which will require a 
surgical operation and by reason of her pln^sical ccjmdition 
it has been impossible to i)rei)are her answer in this cause 
and said answer cannot be properly prepared unjtil said 
Sarah Salus has recovered from her present ])hysical ail¬ 
ment and accordingly this affidavit is filed in orde^ to va¬ 
cate the decree pro confesso which was entered tirior to 
affiant’s emplovment as attornev herein. i 

ALVIN L. NEWMYER. 

I 

Subscribed and sworn to before me this 29th jday of 
June, 1931. I 

[sEAL.1 AUGUSTA SILVERMANj, 

Notary Public, p. C. 
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Motion to Set Aside and Vacate Decree pro Confesso. 

* « « w * # 

Comes now the defendant, Sarah L. Salus, named herein 
as Sarah Bush, bv her attorney, and moves the court to 
set aside and vacate the decree pro confesso entered herein 
June 10, 1931, and to enlarge the time for filing an answer 
to the amended and supplemental bill of complaint for the 
reason set forth in the annexed affidavit. 

A. L. NEW:\IYER, 

Attorney for Defendant Sarah L. Sains. 

Messrs. Burkart & Quinn, 

Attorneys for plaintiff: 

Take notice tliat the foregoing motion has been filed and 
will be called to the attention of the court pursuant to the 
rules. 

A. L. NEWMYER, 

Attorney for Defendant Sarah L. Sains. 

Service of a copy of the above motion, Points & 
44 Authorities,' and affidavit acknowledged this 29th 
day of June, 1931. 

BURKHART & QUINN, 
HENRY I. QUINN, 

Attorneys for Plaint iff. 

Affidavit in Opposition to Motion to Set Aside Decree pro 

Confesso. 

Filed Julv 7,1931. 

# 


District of Columbia, ss: 

Henry 1. Quinn, being first duly sworn, deposes and says, 
that he is one of the Attorneys for the plaintiff in the above 
entitled cause, and has personal knowledge of the matters 
hereinafter set forth. That the original Bill of Complaint 
in this cause was filed on the 31st day of May, 1927, and 
service of process under the original Bill, and a Motion for 
Appointment of Receivers was served on the defendant, at 
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Reno, Nevada, by a United States Marshal on October 3, 
1927; on October 12'th, 1927, Counsel for the I plaintiff 
received a wire from the said defendant’s Counseliat Reno, 
Nevada, requesting that a copy of the Bill of Complaint 
be forwarded him by air mail; on October 18th, 1927, said 
Counsel for the defendant at Reno, acknowledge(!i receipt 
of the copy of the Bill of Complaint, and requested'that any 
matter which was desired to communicate to the defendant 
be transmitted to him, and he would see that sheireceived 
the same, that on October 25th, 1927, Counsel for the plain¬ 
tiff wrote defendant’s Counsel that thev wished him to 
communicate to her and demand that she turn over at once 
the deed of trust notes which she received as Trikstee for 
her husband, or else come to this jurisdiction and jmeet the 
situation in this Court, and to give her to understand 
emphatically that there would be no compromis0 in this 
matter. That shortly after service was had uipon the 
defendant at Reno an anonymous communication jvas sent 
to the father of the said defendant, said coipmunica- 
45 tion claiming to have been written by two anony¬ 
mous friends of the said defendant, in which com¬ 
munication veiled threats were made to expose the iplaintiff 
to ridicule and contempt by telling of alleged degenerate 
practice on his part when he and the defendant wei*e living 
together as man and wife; that said communication shows 
that the writer or writers of the letter knew thatj the de¬ 


fendant ’s father was friendly to the plaintiff, coijisidered 
that the plaintiff was in the right, and would undoubtedly 


show him the communication in question. 


That during the Fall of 1927, after the service of |process 
on the defendant at Reno, a member of the District of 
Columbia Bar called to see Counsel for plaintiff jknd dis¬ 
cussed this case with them, in which conference plkintiff’s 
Counsel urged that this Attorney obtain the conser^t of the 
defendant to enter his appearance to file an Answer! for her 
so that this cause could be disposed of expeditiousjiy; said 
Attorney indicated his entire willingness to endekvor to 
obtain defendant’s consent to this procedure, butj appar¬ 
ently nothing resulted from his efforts in this regard, and 
he shortly thereafter notified Counsel for the plaintiff that 
he could not enter his appearance for the defendant. 
That thereafter, about two years ago, Marcus D. Hutkin, 
an Attorney practicing in Philadelphia, called upon the 
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Attoi'iivys for tlio 'plaintiff and sought to effovt a eoni- 
promise on behalf of the defendant by payment to her of 
a substantial portion of the amount involved in this suit, 
but his proposition was declined by Counsel for the plain¬ 
tiff; that during* thb conversation between the said Hutkin 
and Counsel for the plaintiff it was suggested along the 

lines of the anonvmous communication hereinbefore re- 

%■ 

ferred to that if the matter went to Court the alleged de¬ 
generate practice of the ])lainti1f would be exposed, where- 
npoji Counsel for the plaintiff urged the said Attorney to 
have his client appear in this jurisdiction and tile an 
4() Answer so that the case could be disposed of, and 
plaintiff would meet whatever charges the defendant 
saw tit to mention. Xothing further was heard from said 
Attorney, or from the defendant until the Spring of 1931, 
when plaintiff learned that the defendant was in the juris¬ 
diction of this (^ourt, and shortly thereafter, before her 
exact whereabouts could be learned, another member of 
the District of Columbia Bar called upon Counsel for the 
plaintiff to discuss the said case, and advised plaintiff’s 
Counsel that he would enter his appearance for her in a 
short while, and file an Answer, but before doing so he 
desired to know whether there was any chance of compro¬ 
mising* th(‘ said case: that during the conference between 
this Attorney and Counsel for the plaintiff the alleged 
degenerate practices of tlie plaintiff wore again referred to, 
and it was suggest(‘d that an Answer filed by the defendant 
would set 11 }) those matters; that plaintiff’s Counsel urged 
said Attorney to enter his appearance and file an Answer 
for the defendant as soon as possible, and that plaintiff 
would meet the charges that defendant had to make; that 


thereafter this affiant phoned to said Attorney on a number 
of occasions urging him to carry out his promise to appear 
and accept service and file an Answer for said defendant, 
and each time a promise was made to comply with this 
re(piest in a few days. The said Attorney not carrying out 
his |)romise aforesaid, and about a month and one-half hav¬ 
ing elapsed since the first interview with him, process was 
issued and sent to be served by Deputy United States 
Marshal at an address of which plaintiff had learned in the 
meantime; that the said Deputy United States Marshal had 
considerable difficulty in serving process upon the defend¬ 
ant, and said defendant through persons at the house where 
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she was stopping* deliberately attempted to misjead and 
deceive the said Deputy in order to prevent the service of 
process upon her; that after process was served the Attor¬ 
ney who had been conferring with plaintiff’s Coun- 

47 sel, and who had promised to file an Answer before 
the service of process again promised t(j) file an 

Answer and shortly before the time expired jfor said 
Answer he asked the indulgence of i)laintiff’s Cojinsel for 
a few days longer than the time limited by the Kules of 
Court; this affiant at the request of the defendant’s then 
Attornev agreed to wait until Thursdav, June 4tih before 
ai)plying for a Decree pro confesso, but on ThurscVy, June 
4th, said Attorney again urged a further delay, and for the 
first time advanced the illness of the said defendant as a 
cause for further delay; that this affiant then agreed to wait 
until Monday, June 8th, but when that time art’ived he 
received from said Attornev a certificate fi*om an! “Osteo- 

• I 

pathic Physician” which simply stated that the c^efendant 
was under his professional care, was confined to | bed and 
una])le to appear in Court, and at tlie same tjme said 
Attorney advised affiant that he had told the defendant that 
he could not represent her further and urged affiaift to wait 
until Wednesday, June 10th, before taking the Dqcree pro 
confesso, and that in the meantime he would advise the 

defendant that unless an Answer were filed bv that time 

♦ 1 

the Decree pro confesso would be taken. | 

From the foregoing affiant believes that the said defend¬ 
ant has deliberately evaded process of this Court! when in 
this jurisdiction, remained out of the jurisdiction of the 
Court for several years in order to prevent the | plaintiff 
fi*oni establishing his just claim, Jtad deliberately attempted 
to intimidate the plaintiff into settling this case byjthe pay¬ 
ment of a substantial portion of the amount involved by 
threatening to hold him up to contempt and ridicuje by the 
charges of degeneracy hereinbefore referred to;lthai the 
said defendant was at most, under the trust aiireement 
attached to the Bill of Complaint, a mere Trusted for the 
plaintiff, and her interests have become antagonistic 

48 to his, and she having obtained a divorce firom him 
at Reno, Nevada, the Decree pro confesso sjiould be 

made final, and the Motion of the defendant tojset said 
Decree aside be denied. | 

HENRY I. QtllNN. 


I 

I 
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Subscribed and sworn to before me this 6th day of July, 
1931. 

[seal.] ' HELEN R. SASSCER, 

Notary Public^ I). C. 


Affidavit i)i Support of Motion to Vacate Decree pro 

Confesso. 

Filed October 14,1931. 


* # # * 


District of Columbia, To wit: 

I, Alvin L. Xewmyer, being first duly sworn on oath de¬ 
pose and say that it appears from the docket entries in this 
cause that the Amended and Supplemental Bill of Com¬ 
plaint upon which the pro confesso was entered was filed 
August 26, 1929, and no process issued thereon against de¬ 
fendant, Sarah Salus, until April 28, 1931, and service had 
on said named defendant May 5, 1931, and that the decree 
pro confesso was entered June 10, 1931, and Motion to 
Vacate same filed June 30, 1931, prior to the expiration of 
the term. 

The said Sarah Salus at the time process was issued 
against her and continuously up to the date the motion to 
vacate the pro confesso was filed was under medical treat¬ 
ment and a patient in an invalid home and had conferred 
with an attorney to represent her and depended upon him to 
obtain an extension of time for the filing of her an- 
49 swer until her health permitted a preparation of her 
defense, but said attorney did not enter an appear¬ 
ance for her and permitted the pro confesso to be entered 
and upon the discovery thereof, the said Sarah Salus for tin* 
first time requested affiant to represent her and the motion 
to vacate the pro confesso was promptly filed and affiant an¬ 
nexes hereto a copy of the answer of the said defendant, 
Sarah Salus which he has prepared and which in his opin¬ 
ion sets forth a meritorious defense to the suit and which 
he asks leave to file accordingly. 

Affiant further says that he has a certificate from the iMayo 
Clinic of Rochester, Minnesota signed bv Dr. S. F. Adams to 
the effect that said named defendant, Sarah Salus, was a 
patient at said clinic until the latter part of December 1928 
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and the first part of January 1929 and that she whs suffer¬ 
ing from a profound psychoneurosis and that Ihjj attacks 
were of sufficient severity to prevent her accepting the or¬ 
dinary responsibilities of life and severe enough to prevent 
her from travelling alone and that the treatment pfescribed 
was complete freedom from all responsibility and i:^voidance 
from anv factors which she knew to be irritable; and affiant 
has further a certificate from Dr. Maurice Chesl^r of At¬ 
lantic City, New Jersey, stating that she has been ijinder his 
care from July 1930 to February 1931 suffering frdm a gen¬ 
eral breakdown physically, especially her nerves, j superin¬ 
duced by worry and that the nature of her ailment j^*as such 
that she needed complete rest away from conditions which 
might aggravate her nervous mechanism and thht in his 
opinion any worry or controversy would ‘^play halvoc with 
her general well being and would prevent her fron^i getting 
on her feet both physically and mentally.” Affiant further 
says that he saw the said Sarah Salus on or about ^June 11, 
1931, at the Invalid Home where she was confined to bed and 
learned that she had been an inmate of said home and 
50 confined to bed for some time and received! medical 
treatment in the District of Columbia and elsewhere 
from the date the subpoena was served upon her in April 
1931 and prior and subsequent to that time. ' 

ALVIN L. NEW^^ljYER. 

I 

1 

Subscribed and sworn to before me this 14" day bf Octo¬ 
ber, 1931. i 

[seal.] harry M. HULt, 

Notary Puhlic^\^ D. C. 

Exhibit No. 1. i 

Ansiver of Defendant Sarah L. Sahis to Amended and 
Supplemental Bill of Complaint, i 

i 

* • * • * * *1 

I 

I 

The answer of the defendant, Sarah L. Salus,! to the 
Amended and Supplemental Bill of Complaint hejrein re¬ 
spectfully shows: j 

1 & 2. She admits the allegations of the first andj second 
paragraphs of said Bill and says that she is now itesiding 
in Atlantic City, New Jersey. | 

6—5587a 
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3. She admits that she was married to the plaintiff Sep¬ 
tember 19,1926, but denies that they lived together as man 
and wife until December 15,1926, and denies that she locked 
plaintiff from the apartment and refused to live with him. 
She admits that she filed a bill for absolute divorce against 
the plaintiff on August 20,1927, at Reno, Nevada, and there¬ 
after she obtained an absolute divorce by a decree of that 
court. Further answering said paragraph she says that 
she continued to reside in the apartment occupied by her¬ 
self and the plaintiff from the time of her marriage in Sep¬ 
tember 1926 un^fcr the middle of February 1927 and that 
the plaintiff wrongfully and without just cause deserted 

her in September 1926 while she was ill in bed and 
51 where she continued ill in bed for six weeks there¬ 
after and during said period the plaintiff advertised 
in the Washington papers that he would not be responsible 
for any debts contracted by her and stopped the delivery 
of even milk to the apartment and during the whole course 
of his married life with the defendant he was guilty of gross 
arbnormal and immoral acts which wrecked defendant’s 
healtii and made it impossible for her to continue to live 
with him with safetv to her health and her life. 

4. This defendant denies the allegations of the fourth 
paragraph as tliefein alleged and denies specifically that 
she suggested that plaintiff turn over to her his money and 
securities and promised that she w’ould return them after 
marriage and she denies that plaintiff and she agreed that 
he turn over $5,000 in securities to her for household ex¬ 
penses and the balance of the securities were to be placed 
in her hands as trustee and denies that she employed an 
attorney to draw such agreement and that any such agree¬ 
ment was in fact made. 

On the contrarv she avers that the true facts are as fol- 
lows: namely, that for a long time previous to said mar¬ 
riage, this defendant was engaged in business in the District 
of Columbia conducting her own shop and earning a good 
livelihood and that the plaintiff for many months prior 
to her marriage persisted in his entreaties that she marry 
him but that she did not feel that she knew him well enough 
to marry him and continually urged that she be given a 
year’s more time to consider the matter and in the mean¬ 
time continuing in her business, but the plaintiff continued 
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to insist that they be married without delay; that jie could 
not live without her and would do violence to himself unless 
she married him and he persuaded her mother an(^ father 
to use their influence on this defendant to have her 

52 marry him without waiting until some future date; 
that this defendant was unwilling to enter int^ a mar¬ 
riage unless she was assured that the plaintiff could provide 
for her and the plaintiff told this defendant that if sl)e would 
marry him and give up her business and cease any!further 
contact with her employees of whom the plaintiff wasj jealous 
and distrustful, that he, the plaintiff, would turn lover to 
her absolutely personal property of great value sufficient to 
assure her of maintenance and to compensate her|for the 
value of the business which she was giving up. Thejreupon, 
on to wit, August 29,1926, the said plaintiff transferred and 
delivered to this defendant substantially all of the pjersonal 
property referred to in the Bill of Complaint, absolutely 
and unconditionally; said plaintiff at that time executed and 
delivered a bill of sale prepared and signed by him| as fol¬ 
lows : August 29, 1926. I, Bennett Bush, do hereby assign 
and transfer to Miss Sarah Salus the following pijoperty, 
15 shares Telephone stock; 1st trust on lot 40, Sqf. 3906; 
1st trust on lot 70, sq. 2688; 1st trust on lot 51, sq.|4; 2nd 
Trust on ^776 Hobart Street, N. W. Also my sfock in 
concrete form, Wrigley tooth paste; 1st aid kit Sales Com¬ 
pany and Holding Company. Given under my hafid and 
seal this 29th day of August, 1926. (Signed) Benneti Bush. 

Defendant further says that on the following day,j to mt, 
August 30,1926, the plaintiff came to her and said that she 
was not protected enough by the paper he had ghjen her 
and that in order to make it in proper form he would have 
an attorney draw the paper and that she should go whh him 
to an attorney for that purpose. That defendant at that 
time was ill in bed and physically unable to transact busi¬ 
ness but the plaintiff insisted and took her in his automo¬ 
bile to his attorney. That this defendant understood and 
believed from the representations made by pjlaintiff 

53 that the paper to be drawn was similar in legal effect 
to the one he had given her the day before gnd on 

account of her confidence in him as her future husbaind and 
by reason of her weakened physical condition and fiiental 
distress owing to her illness, she did not pay closej atten¬ 
tion to the conversation between him and his attornjey and 
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during’ tlie time the paper was being drawn she left the 
room for the ladies room and when she returned she was 
still sutfering from her illness and in such a weakened and 
upset condition she did not read or have read to her or 
understand from anything that was said that the paper 
which was then drawn was in any way different from the 
one he had already given her in his own language and as 
soon as the ])aper had been signed by him and by her, the 
plaintiff and defendant went to a bank and deposited the 
paper in a safe deposit box and she then returned home to 
her bed and did not read the paper until many months 
thereafter following the separation of the parties. She 
further avers that her signature to the said paper dated 
August 30,1926, was procured by false and fraudulent rep¬ 
resentations made by plaintitf, upon which she relied, and 
by acts of fraudulent concealment on the part of the plain¬ 
titf in procuring the execution thereof as herein set forth 
and was without consideration and void. She further says 
that shortly thereafter upon her marriage she and the 
plaintitf went to Atlantic City on their honeymoon and upon 
their return took a three year lease on the apartment where 
he later deserted her and that the plaintitf sold out her busi¬ 
ness and applied the proceeds to his own purposes. 

5. Defendant denies that she obtained the securities de¬ 
livered to her by, the plaintiff by fraud and denies that she 
falsely pretended to be in love with him and denies that she 
married him simply to get possession of his securi- 
54 ties, but on the contrary savs that she entered into 
said marriage with good faith and with the most 
honorable intentions and that it was only upon her discovery 
thereafter of the plaintiff’s moral unfitness and his abuse 
and ill treatment of this defendant that has made her an 
invalid and weakened her health so that she was ohligadi by 
physicians that it was unsafe and would mean her life if 
she continued to live with him under the circumstances 
which she had been forced to live with him up to the time 
he deserted her in December 1926. She denies each of the 
other allegations in said paragraph and says that after con¬ 
tinuing to reside in their apartment until the middle of Feb¬ 
ruary 1927, as soon as she had recovered sufficient health, 
she left the District of Columbia and during the time she 
resided in Nevada and thereafter continuously to the pres¬ 
ent time she has been under the care of physicians suffer- 
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ing from a general breakdown physically, especially her 
nerves and female disorders, brought about by thel conduct 
of the plaintiff, as hereinbefore set forth. ! 

She denies the allegations of paragraphs 6, 7, k, and 9, 
except as hereinbefore set forth. | 

10. Answering the allegations of this paragraph she 

denies that she has absented herself from the jurisdiction 
of this court and avers the fact to be that becaus^ of her 
general physical breakdown and the advice of her phys¬ 
icians she has been unable until this time since $he first 
learned of this proceeding to make arrangements t\> defend 
the same. | 

11. Answering the allegations of paragraph |11, she 

admits that she refused to surrender said securities which 
she claims is her own property. I 

12-13. Answering the allegations of these paragraphs, she 
has no personal knowledge concerning the sjime and 
55 therefor- neither admits nor denies said allegations 
except that she denies the right of the plaintiff to the 
relief sought in this proceeding or any part thereof, j 

Wherefore, having fully answered, this defendant prays 
that said Amended and Supplemental Bill of Complaint 
may be dismissed with costs. 


State of New Jersey, I 

City of -: j 

I, Sarah Salus, do solemnly swear that I have ifead the 
foregoing answer by me subscribed and know the Contents 
thereof; that the matters and things therein stated jas upon 
personal knowledge are true and those stated on ihforma- 
tion and belief, I believe to be true. | 


Subscribed and sworn to before me this — dav of-, 

1931. “ i 

I 

Notary Public. 
Final Decree. \ 

Filed October 15,1931. I 

. « • * • • • • I 

i 

Upon consideration of the Amended and Supplemental 
Bill of Complaint filed herein, the Decree Pro Cbnfesso 
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entered thereon on June 10th, 1931, the Motion to set aside 
said Decree Pro Confesso filed herein on the 30th day 
56 of June, 1931, by the defendant, Sarah Bush, other¬ 
wise knowm as Sarah L. Salus, and Counsel havinjr 
been fullv heard, it is this 14th dav of October, 1931, 
Adjudg'od, ordered and decreed that the said Motion to 
set aside and vacate the said Decree Pro Confesso entered 
lierein on June 10th, 1931, be and the same is hereby over¬ 
ruled and denied, and the said Decree Pro Confesso is 
hereby made final. 


It is further adjudged, ordered and decreed that the as¬ 
signment and trust agreement dated the 30th day of August, 
1926, a copy of wliich is attached to the Amended and Sup¬ 
plemental Bill of Complaint as plaintiff’s Exhibit ‘‘A”, is 
herebv cancelled and annulled and the said defendant, Sarah 
Bush, otherwise known as Sarah L. Salus is hereby directed 
to turn over to Joseph A. Burkart, Peceiver lierein, within 

ten davs from the date of this Decree all tlie securities re- 

% 

ferred to in the said Amended and Supplemental Bill of 
Complaint together with the said assignment and trust 
agreement, as being held by the said defendant as Trustee 
for the plaintiff, and the said defendant is further directed 
to execute and deliver to the said Peceiver herein within 


^a.id {iuu‘ a sutlicimit aulliorizatioii to the (hdVndant, Amer¬ 


ican Telephone and Telegraph Company, to issue in the 
name of the plaintiff a new certificate for five (5) shares 
of the stock of the said American Telephone and Telegraph 
Company in lieu of the certificate which was lost as shown 
in paragraph thirteen of the said Amended and Supple¬ 
mental Bill of (’omplaint, and upon her failure so to do 

within said time this Decree shall stand and be taken l)v said 

« 


American Telephone and Telegraph (’ompany as full au¬ 
thority to issue a new certificate as hereinbefore pro¬ 
vided. 


57 And it is further adjudged, ordered and decreed 
that the Peceiver herein Joseph A. Burkart, be and 
he is hereby authorized to deliver forthwith to the said 
plaintiff the estate now held by him as such Peceiver, and to 
accept the receipt of said plaintiff in full release and dis¬ 
charge as aifectingi the estate so delivered, and upon receipt 
by said Peceiver from said defendant of any further assets 
or estate to forthwith deliver the same to said plaintiff and 


SAEAH BUSH VS. BENNETT BUSH. 


47 


to accept the receipt of said plaintiff in full release and 
discharge. ! 

ALFRED A. WHEAT, 

Chief \Jnsfice. 

Notation of Appeat. \ 

Filed October 15, 1931. | 

# # # * * * j * 

1 

To the ruling of the court in overruling the ^notion to 
vacate the decree pro confesso in the above entitjled cause, 
the defendant, Sarah L. Salus, by her attorney, e>fcepts and 
from the decree entered herein October 15, 1931, the said 
named defendant duly excepts and in open court notes an 
appeal to the Court of Appeals and the undertjaking for 
costs on appeal is hereby fixed at One Hundred (jlOO) Dol¬ 
lars. i 

ALFRED A. WHEIT, 

Chief Justice. 

Memorandiiui. | 

November 2, 1931.—Bond ($100) of Sarah L.! Salus on 
Appeal approved and filed. | 

I 

58 Assignment of Errors. j 

Filed November 2,1931. | 

1 

# • * # # I# 

I 

I 

The Court erred: j 

In overruling motion to vacate the pro confesso against 
Sarah L. Salus. i 

In entering the final decree of October 15,1931. ’ 

In refusing to permit the defendant, Sarah L.; Salus, to 
file her answer and be heard on the merits of said! cause. 

A. L. NEWMYBR, 

Attorney for Defendant Sarah L\ Salus. 

Designation of Record. I 

Filed November 2,1931. I 

The clerk will please prepare the Transcript of Record 
in the above cause including the following: I 

May 31, 1927, Bill of Complaint and Exhibits ind nota¬ 
tion of subpoena to answer issued as to defendants #2, 3, 
4, 5, and 13. i 
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June 1, 1927, notation of subpoena to answer issued for 
defendants #6, 7, 8, 9, 10,11, and 12. 

June 17,1927, order for injunction pendente lite. 

September 27,1927, notation of subpoena issued to defend¬ 
ant irl and motion for receiver. 

October 18, 1927, notation of subpoena returned, served 
on defendant il at Reno, Nevada, October 3,1927. 

November 4,1927, Amended Bill and notation that no sub¬ 
poena was issued thereon against defendant #1. 

November 11, 1927, Rule. 

November 18, 1927, Injunction. 

August 26, 1929, Amended and Supplemental Bill 
59 filed and notation of subpoena to answer issued as to 
defendants #14, 15 and 16. 

September 5, 1929, Answer of defendants #6 and 13 to 
Amended and Supplemental bill. 

September 12,1929, answer of defendant #16 to Amended 
Bill. 

September 17,1929, answer of defendants #14 and 15. 

December 17, 1929, Petition to add defendant and order 
of December 18, 1929. 

August 15, 1930, Order appointing receiver. 

April 28, 1931, subpoena to answer “Bill of Complaint” 
issued for defendant #1 and notation of service May 5, 
1931, and returned May 18, 1931. 

June 10, 1931, decree pro confesso. 

June 30,1931, Motion to vacate pro confesso and support¬ 
ing affidavit. 

July 7,1931, Affidavit in opposition to motion. 

October 14, 1931, affidavit and exhibit in support of 
motion. 

October 15, 1931, final decree overruling motion and 
granting final relief and notation of appeal. 

November 2, 1931, memorandum showing appeal bond 
filed and approved. 

November 2, 1931, Assignment of Errors. 

This Designation. 

A. L. NEWMYER, 

Attorney for Defendant Sarah L, Solus. 
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I 
I 

i 
! 

I 

I 

60 Supreme Court of the District of Columbia, j 

United States of America, i 

District of Columbia y ss: i 

i 

I, Frank E. Cumhn. 2 :ham, Clerk of the Supreme (pourt of 
the District of Columbia, hereby certify the foregoing pages, 
numbered from 1 to 59, both inclusive, to be a true knd cor¬ 
rect transcript of the record, according to direc|;ions of 
counsel, herein filed, copy of which is made partj of this 
transcript, in cause No. 47031, in Equity, wherein jBennett 
Bush is Plaintiff and Sarah Bush, &c., et al. are Defendants, 
as the same remains upon the files and of record; in said 
Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washin[gton, in 
said District, this 8th dav of January 1932. | 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerhy 

By CHAS. B. COFLIN, | 

Assistant Clerk. 

i 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5587. Sarah Bush, otherwise known, &c., a|Jpellant, 
vs. Bennett Bush. Court of Appeals, District of Columbia. 
Filed Jan. 13,1932. Henry W. Hodges, Clerk. | 

! 
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STATEMENT OF CASE. 

This is an appeal from a final decree of the Supreme 
Court of the District of Columbia entered upon aii or¬ 
der pro confesso. I 

The motion to vacate the pro confesso was njiade 
within the time provided by the rules but the Trial 
Court refused to vacate the order and instead signed 
a final decree, the effect of which was to deprive| the 
appellant, the principal defendant in the court below, 



o 


of a rig'll! to be hoard on the merits of the Bill of Coin- 
])laint hied by her former husband for the purpose of 
caneellini*- a Trust Agreement made for her beiieht bv 
her husband, thereby depriving her of valuable iirop- 
erty rights in securities of the value of approximately 
$10,000. Appellant was seriously ill at an Invalid 
Home wlien served with the subpoena, upon which the 
pro eonfesso was entered, but had upon service of the 
subpoena on her communicated with an attorney to 
rei)resent her, but the attorney did not enter an ap- 
jiearance on her behalf and lier iiresent counsel, being 
em])loyed by her after she learned that the ])ro eonfesso 
had been entered, thereu])on, before the term had ex- 
l)ired and within the time provided by the rules of the 
District Su})renie Court, promptly tiled a motion to 
vacate the order pro eonfesso, siqiported by his affi¬ 
davit explaining the illness of appellant and requesting 
an extension of time to answer. Upon the date of the 
argument on the motion to vacate said order pro con- 
fesso and before the entry of the final decree (R. 45) 
counsel for appellant filed an additional affidavit in 
sup})ort of the motion to vacate the order pro eonfesso 
as well as a detailed and complete answer to the bill 
of complaint on' her behalf setting forth a meritorious 
defense to the suit. (R. 41) The entry of the final 
decree upon the order pro eonfesso was wholly ir¬ 
regular in that the order pro eonfesso was granted for 
failure to answer a subpoena served upon her to an¬ 
swer ‘‘the Bill of Complaint” and the pro eonfesso 
order recited ‘Mhat the Bill of Complaint be taken as 
confessed”, whereas the final decree was entered 
against appellant as recited therein “upon considera¬ 
tion of the Amended and Supplemental Bill of Com¬ 
plaint” (R. 45-46), a copy of which amended and sup- 


))leniontal Bill of Complaint was never served 0n ap¬ 
pellant nor was any subpoena to answer sam(| ever 
served upon her. | 

The facts of the case are substantially as folloy's: 

Prior to the 19th day of September, 1926, appellant 
(defendant below) was engag'ed in business in th|e Dis¬ 
trict of Columbia conducting her own sho|) and| earn¬ 
ing a comfortable livelihood. The appellee (pljiintitf 
below), for many months prior to the marriage pf the 
parties on tlie aforesaid date, had been persistent in 
his entreaties that the appellant marry him, biit due 
to a desire to learn more about the a])])ellee pud to 
continue in her business, the appellant reiUsjed to 
marry. The ai)i)ellee’s demands and threats Ojf vio¬ 
lence to himself and his assurances of a comfortable 
sup])ort of the ap])ellant should she marry him, finally 
overcame the reluctance of the ap])ellant and till? par¬ 
ties were married in the District of Columbia pn the 
19th day of September 1926. On August 29,11926, 
about 3 weeks prior to the marriage, the appellcd, pur¬ 
suant to ])romises to comfortably support his tjuture 
wife and in consideration of her closing up her| busi¬ 
ness and thus dei)riving herself of further income 
from said business and on account of a jealousy of 
appellant’s emidoyees, transferred and delivered, ab- 
solutelv and unconditionallv, bv a bill of sale ini writ- 
ing, to the appellant certain stocks and deed of!trust 
notes. (R. 43) On the following day, the appellep rep¬ 
resenting to the appellant that she, the appellant}, was 
not sufficiently protected by the informal writing exe¬ 
cuted the day previous, took the appellant, wh<> was 
then physically weak and in a nervous condition, due 
to a recent illness, to his attorney to have the saijd bill 
of sale re-executed in formal manner. The appellant, 
without reading the document drawn by the attorney 
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and relying n])on the representations of her future hus¬ 
band that it was the same agreement entered into on 
the day previous, signed it and with the appellee de- 
l)osited it in a safe deposit box. Not until the separa¬ 
tion of the parties did the appellant read the agreement 
vrhen she discovered that it was not the same bill of 
sale oriixinallv (Executed and which she still retains in 
her i)ossession, but due to the fraudulent misrepresen¬ 
tations of the appellee, certain of the property trans¬ 
ferred was imposed upon with a trust, reserving to the 
a])])ellee income for life and after his death the duty 
on the appellant to support the appellee ^s mother, with¬ 
out any express provision for the disposition of the 
remainder after the death of the appellee and his 
mother. It was also provided that should the appellee 
survive the appellant the corpus of the said trust 
should revert to the appellee. 

The parties were married on September 19, 1926, 
and after a short honevmoon took a three vear lease 
on an apartment in the District of Columbia. Shortly 
after the marriage, during which ])eriod the appellee 
was guiltv of grosslv abnormal and immoral conduct, 
threatening her health and life, the appellee wrong- 

fullv deserted his wife while she was ill and confined to 

♦ 

her bed and thereafter was confined for a period of 6 
weeks, remaining in the possession of the apartment 
until the middle of Februarv 1927. After his desertion 
the appellee advertised in the local newspapers that 
he would no longer be responsible for debts incurred 
by his wife and also stopped the delivery of milk to 
their apartment. Thereafter, as soon as appellant re¬ 
gained sufficient health, she left the District of Colum¬ 
bia in a condition of pain and great nervous disorder 
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I 

i 
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and resided in several places to regain her health and 
from a time shortly after the marriage of the parities 
appellant had been under the continuous care of physi¬ 
cians suffering from a general breakdown, particuli^rly 
her nerves and certain female disorders, brought about 
bv the conduct of her husband. I 

The prayers of the original Bill of Complaint (R|. 5) 
filed on the 31st day of May, 1927, against the apjpel- 
lant and 12 other defendants sued either as trusteed or 
custodians of certain property alleged to be hel4 in 
trust by the appellant, as set forth in exhibit A’1 at¬ 
tached to the bill (R. 6), were to cancel the assignnjent 
and trust or remove the appellant as trustee on |the 
ground of her interest having become antagonistic to 
the beneficiaries and to enjoin the 12 co-defendants 
from paying over any money to the appellant or allow 
her to have access to her safe deposit box. An injunc¬ 
tion pendente lite was decreed on June 17, 1927 (R. 8) 
and a Receiver appointed. The allegations of jthe 
Bill of Complaint charge that the appellant fraudu¬ 
lently induced the marriage for the purpose of obtain¬ 
ing appellee’s money and that securities of the value 
of $5000 were delivered to appellant to be used |for 
household expenses and that other securities of |the 
value of $10,000 vrere delivered to appellant to be lield 
by her under certain trusts as set forth in exhibit 
(R. 6) and that before appellant left the District! of 
Columbia demand for return of the securities was 

I 

made by appellee’s attorneys. The original bill of Cale 
entered into on the day previous to the execution of 
the trust (R. 43) was not referred to in the Bill of 
Complaint. j 

Amended Bill of Complaint (R. 11) containing ^ub- 


1 
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staiitially all the allegations and prayers of the orig¬ 
inal bill was filed on November 4th, 1927, but adding 
tliereto paragraph 7 which alleged that appellee had 
transferred to the appellant, in addition to the securi¬ 
ties alleged to be held in trust in Plxliibit “A’’, a cer¬ 


tain first deed of trust note in the sum of $5500 (made 
by ^lorris Cafritz), also subject to the same trusts 
therein mentioned. (R. 11) No subpoenas were issued 
on the amended bill. (R. IG) Pursuant to a rule to 
show cause issued against the defendant Chifritz an 
injunction ])endente lite was granted on November IS, 
1927. (R. 16, 17.) 

Amended and Supplemental Bill of Complaint (R. 
IS) containing substantially all the allegations and 
l)rayers of the original Bill was filed on August 26, 
1929 but adding thereto paragraphs S, 9, 10, 12, 13, 
which alleged 'the maturitv of certain of the notes al- 
leged to be held in trust and the desire of the obligors 


to pay upon the cancellation of the notes, and that due 
to the loss of the certificates of stock of the American 
Telephone and Telegraph Company, said company had 
refused to issue a duplicate without order of the Court. 
Answers were filed by the defendants, Cafritz, The 
r'ourteenth Street Development Corporation, The 
American Telephone and Telegraph Co. (26) and the 
trustees, Saul and Jacobs. (R. 28) 

A petition to add Regina de la Ton Drown, trans¬ 
feree of the defendant Cafritz, as additional defendant, 
was filed on December 17th, 1929 and so ordered bv 
the court. (R. 31, 32) By order of court a Receiver 
was appointed pendente lite for the purpose of receiv¬ 
ing payment of certain notes from the defendants, 
Regina de la Ton Drown and Mary G. Mitton and or¬ 
dering Saul and Jacobs, trustees, to execute releases 
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I 

I 

I 
I 

I 

of the deeds of trust upon payment to the Receii^er. 
(R. 33) On April 28, 1931, a subpoena to answer!the 
original (not amended) bill of complaint was issjued 
and service was had upon the appellant in the Distjrict 
of Columbia on the 5th day of May, 1931. (R. 34) | 

At the time of service of process upon the appeljant 
and continuouslv thereafter until the date of the mo- 

I 

tion to vacate the order pro confesso the ai)peHant ivas 
under medical treatment and a patient in an Invlilid 

home in the District of Columbia. In the exercise of 

1 

due diligence under the circumstances, appellant (jon- 
ferred with an attorney to represent her in ordet to 
obtain an extension of time for the preparation of !the 
answer to the Bill until the appellant's health wc|uld 
so ])ermit, but the attorney so retained did not eijter 
an appearance nor obtain an extension of time, | all 
without the knowledge of the appellant and while |she 
was confined in said Invalid home, and thereafter! on 
June 10, 1931, an order pro confesso was entered fak¬ 
ing the original (not amended) Bill of Complaintj as 
confessed. (R. 35) | 

After the entry of the order pro confesso, notice 
thereof having been communicated to the appellant, 
who was at the time of such notice a patient in an In¬ 
valid home, Alvin L. Newmyer was retained as attor¬ 
ney to enter an appearance for the appellant and de¬ 
fend the action. Accordingly, on the 30th day of June, 
1931, before the expiration of 30 days after the entry 
of the order pro confesso in accordance with equjity 
rule 27, an affidavit of Alvin L. Newmyer was filed Ire- 
citing the physical condition of the appellant as the 
cause of the default and further stating that he \yas 
retained as attorney in the cause only after the entry 


I 

I 

I 

I 

I 
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of the order pro coiifesso. (R. 35) A motion to set 
<iside and vacate the order i)ro confesso was tiled coii- 
tem})oraneously with the affidavit. (R. 36) In opposi¬ 
tion to the motion to set aside the order pro confesso 
an affidavit was tiled by Henry I. Quinn, attorney for 
the ai)peilee on'July 7, 1931, setting out therein (R. 38, 
39) that an attorney for the appellant notitied attorney 
for appellee that an appearance would be entered but 
said attorney failed to enter his appearance or tile an 
answer but continually sought postponement of the 
time limited for tiling the answer and that on June 
10th, after haidng the attorney’s promise to answer 
by June 8th and no answer having been received, an 
order pro confesso was entered. From these facts the 
affidavit conclitdes that ‘‘said defendant has deliber¬ 
ately evaded the process of this court when in this 
jurisdiction” as a reason for the court’s refusal to set 
aside the order pro confesso; that under the trust 
agreement, no reference being made to the original bill 
of sale, the a|.)pellant was a mere trustee and should 
tlierefore be removed, her interests having become an¬ 
tagonistic to the cestui que trust’s, (R. 39) notwith¬ 
standing that the appellant herself had a beneficial in¬ 
terest in the trust as a vested remainderman, such 
interest to vest absolutely upon survivorship. (R. 7, 
39) 

In opposition to the affidavit of Henry I. Quinn, an 
affidavit in support of the motion to vacate and set 
aside the order pro confesso was filed by Alvin L. 
Newmyer (R. 40) on October 14, 1931, accompanied by 
an answer to the merits of the Bill attached thereto. 


(R. 41) The affidavit sets out the reasons for the 
failure to answer; namely, the incapacity of the appel¬ 
lant due to being confined as a patient in an Invalid 
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home and the failure of an attorney previously rotated 
to secure an extension of time for filing an answer. 
The answer of the appellant, annexed to the affidavit 
and set out as Exhibit No. 1 (R. 41), denies fraudjin 
the consummation of the mrariage and in the transfer 
of the securities and further sets out in haec veilba 

I 

the original Bill of Sale executed by the appellee ajnd 
the fraud in the execution of the trust agreement. (R. 
41-45) I 

Final decree was entered upon the order pro c^n- 
fesso on October 15, 1931, refusing to vacate the orcjer 
pro confesso, refusing to permit the appellant to iile 
her answer, cancelling the assignment and trust agrfee- 
ment and ordering the Receiver heretofore appointed 
to deliver up the assets in his possession to the api:jel- 
lee. (R. 45, 46) Whereupon this appeal was taken 
assigning as error the ruling of the court entering fhe 
final decree pro confesso, in overruling the motion to 
vacate the order pro confesso and in refusing to perijnit 
the appellant to answer to the merits of the cause. {R. 
47) I 

ASSIGNMENT OF ERRORS. 

The Court erred: 

In overruling motion to vacate the pro confesso 
against Sarah L. Salus. | 

I 

In entering the final decree of October 15, 1931. | 

In refusing to permit the defendant, Sarah L. Saliis, 
to file her answer and be heard on the merits of said 

i 

i 
I 
i 

I 
i 


I 

I 


I 

I 


I 

i 


cause. 
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ARGUMENT. 

Point I. 

The Court Erred in Overruling^ the Motion to Vacate 
the Order Pro Confesso and in Refusing to AUow 
the Appellant to Answer. 

The order pro confesso being matter of course should 
have been set aside upon filing the answer with motion 
and affidavit. ' There is no express provision in the 
equity rules for setting aside an order pro confesso 
though it is expressly i)rovided that final decrees en¬ 
tered upon such orders may be set aside for cause 
shown upon motion and affidavit. An order pro con¬ 
fesso is not a decree with any finality. It is not in 
itself an adjudication. It is not an order or decree 
which is appealable, but an order interlocutory in its 
nature. 

Hutchins v. Nickerson, 212 Mass. 120 98 N. E. 

793. 

Equity Rule 26 provides that ^‘plaintiff may, at his 
election, take an order as of course that the bill be 
taken ])ro confesso and thereupon the cause shall be 
proceeded in ex parte”. Equity Rule 27 provides that 
30 davs after the order pro confesso it mav become 
absolute, further providing however, that it may be 
set aside on motion and affidavit. This rule bv ex- 
pressly providing for a 30 day interval prior to the 
entry of a final decree must necessarily contemplate 
the reception of motion and affidavit or answer. In 
the instant case the motion and affidavit were filed 20 
days after the order and therefore prior to the time 
when the order might have been developed into a final 
decree. The order pro confesso is granted as a matter 
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I 


of course. It might be argued that on motion and af¬ 
fidavit it should likewise be vacated as of course. | Ap¬ 
pellant does not contend that the court should sd ex¬ 
tend it but relying upon the decisions of the Federal 
courts under Federal Equity Rule 12, 16, 17, w^ch 
are embodied in the Equity Rules of the Supreme 
Court of the District of Columbia in rules 23, 26 land 
27, it appears that the setting aside of a decree i pro 
confesso is within the sound discretion of the cqurt. 
Such decrees can be set aside even though the couitt in 
rendering the decree committed no error. ; 

^ I 

1 

O’Brien v. Lashar, 273 F. 520. i 

Mitchell V. U. S., 13 F. (2d) 124. I 

Clifton V. Tomb, 21 F. (2d) 893. | 

I 

! 

In Clifton v. Tomb, the court said at page 897:— | 

I 

j 

^‘It is true that it is within the inherent po^ver 
of the court to set aside a decree pro confesso 
(O’Brien v. Lashar, 273 F. 520) and the court has 
that power also by Equity Rule No. 5. But j the 
party in default should show good cause before 
the default should be set aside. Furthermore, Rule 
17 provides, that when the bill is taken pro 4on- 
fesso, the court may proceed to a final decre^ at 
any time after the expiration of 30 days after |the 
entry of the order pro confesso, and such decree 
shall be deemed absolute unless the court shalj at 
the same time set aside the same or enlarge |the 
time for filing the answer upon cause shown ujpon 
motion and affidavit, and the party must also sub¬ 
mit to such other terms as the court shall direct. 
The plaintiff made no motion to set aside the |de- 
fault or for leave to reply to the counterclaim. I If 
he had made such motion and had shown some iex- 
cuse for his failure to reply, the court could hgve 

allowed him to file his reply. ’ ’ | 

1 

I 

I 

I 

I 

I 

I 


i 
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The exercise of judicial discretion in such cases is 
reviewable on appeal. 

U. S. V. Whitmire, 188 F. 422, 

O’Brien v. Lashar, supra. 

In the Whitmire case the court said: 

‘‘The order pro confesso was merely nisi, and 
upon motion, and the showing that was made, the 
court was fully authorized by Equity Rule 19 to 
vacate it and enlarge the time for answer.” 

Notwithstanding a ruling to the effect that setting 
aside the order pro confesso will not be decreed so 
mechanically as granting the order pro confesso, it is 
submitted that after motion and affidavit to answer by 
the appellant, it was error to enter a final decree, but 
that the answer having been made, it should have been 
considered by the court on the merits. Because of the 
distinction in the order pro confesso and the final de¬ 
cree pro confesso such a distinction appears not only 
logical but equitable. 

Yost V. Alderson, 58 Miss. 40. 

Clark V. Knight, 86 Fla. 491, 98 So. 358. 

Point n. 

The Motion to Set Aside the Order Pro Confesso was 
Supported by Adequate Legal Cause. 

On the basis of the showing made by the appellant 
the order pro'confesso should have been set aside. In 
the proper exercise of the court’s discretion, it is held 
that two things must concur in order to vacate a decree 
pro confesso; namely, a meritorious defense to the 
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I 

I 

substance of the action and reasonable excuse for! the 
default. I 

French v. Hay, 22 Wall. 238, 248, 22 L.| ed. 

854,857. I 

I 

As to what constitutes a meritorious defense for 'this 
purpose it has been held that a motion supporte(i by 
affidavit showing a defense is a meritorious defense. 

Sneed v. Sneed, 296 S. W. 643. j 

I 

In the principal case the affidavit in support of the 
motion to vacate and the answer to the Amended land 
Supplemental Bill of Complaint is, in law, an absolute 
defense to the action. The sufficiency of the allegat|ions 
is to be determined only upon a trial of sharp issues of 
fact in a court of equity. In Clifton v. Tomb, siipray 

I 

at page 897 the court said: j 

i 

^‘But when the allegations of a Bill are indefinite 
or the demand of the complainant is in its ndture 
uncertain, the certainty requisite to a ])ropef de¬ 
cree must be afforded by proofs. The Bill, ^yhen 
confessed by the default of the defendant, is ttiken 
to be true in all matters alleged with sufficient! cer¬ 
tainty; but, in respect to matters not alleged [with 
due certainty, or subjects which from their mature 
require an examination in detail, the obligation to 
furnish proofs rests on the complainant. There 
is a strong, and indeed a strict analogy in thip re¬ 
spect between defaults, in actions at law andipro- 
ceedings upon Bills pro confesso.’’ I 

I 

The proper exercise of judicial discretion requires 
that an order pro confesso should be set aside upjon a 

showing of a reasonable excuse for the default of an- 

. . ‘ 

swer or appearance. The decisions in both the federal 


I 

I 

t 

I 


I 
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courts under the federal equity rules and in the State 
courts under their individual equity practice conclude 
that where the'default has resulted from something 
other than mere inadvertence or culpable negligence, 
the decree will be set aside. 

At the time of service upon the appellant she was a 
patient in an Ink^alid Home in the District of Columbia 
and was phvsicallv unable to answer the merits of the 
Amended and Supplemental Bill of Complaint. Not¬ 
withstanding this incapacity the appellant retained 
counsel to represent her in order to obtain an exten¬ 
sion of time for filing the answer to the said bill until 
the appellant would sufficiently regain her health to 
prepare her defense. The attorney thus retained by 
her, through some mistake or lack of knowledge, failed 
to file an affidavit for extension and, without the knowl¬ 
edge of the appellant, the order pro confesso was en¬ 
tered. (R. 41) 

The failure of counsel, due to negligence or lack of 
knowledge, is generally held to be such a reasonable 
excuse as to entitle the party to have the order or 
decree set aside, where a meritorious defense to the 
action can be shown. 

In McFarland v. State Bank, 129 F. 244, the defen¬ 
dant failed to properly answer the bill due to a lack 
of knowledge by his attorney of equity procedure. It 
was held that the defendant by presenting an answer 
on the merits was entitled to have the decree pro con¬ 
fesso set aside'. The opinion of the court quotes from 
5 Ency. PL and Pr. 1014 as follows: 

^^Mere orders pro confesso are opened, much as 
matter of law, upon a showing of surprise and a 
meritorious defense * * * decree pro con¬ 

fesso may be opened, and the defendant let in to 
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I 

I 

I 


I 
I 

1 
i 

I 

answer where his failure to appear or answer ^was 
due to the negligence of his solicitor. ’ ’ I 

i 

The court further said: I 

I 

I 

‘^The defendants have presented separate | an¬ 
swers on the merits, and I think the case ought to 
he heard on the merits. It is a case involviiig a 
very considerable amount, and, under the circum¬ 
stances presented, calls for some leniency jand 
liberality on the part of the court. Leave is there¬ 
fore given to the defendants to file their answers,’’ 

This same principle was announced in a subsequent 
Federal case where the default was attributable to an 
oversight of counsel. Schwartz d Sons v. Kennedy 156 
F. 316. The Court held that a court of equity should 
set aside a default where it is shown that it resulted 
from an oversight of counsel in failing to file a plead¬ 
ing and where the proposed answer, if establisked, 
would constitute a valid defense to the action. ! 

In Kreiss Potassium Phosphate Company v. Knight, 
98 Fla. 1004, 124 So. 751, an irregular answer was hied 

i 

by the defendant which failed to have affixed thereto 
the necessary corporate seal. On appeal from a dej^ree 
entered pro confesso after denial of motion to set abide 
the decree, the ruling of the trial court was reversed. 
The court was of the opinion that though it be true 
that it is within the discretion of the court to refuse 
the setting aside of the decree and though mere iieg- 
ligence is not alone sufficient, yet the circumsta^ices 
considered, it was deemed an abuse of discretion to 
refuse to set aside the decree notwithstanding sbme 
degree of culpable negligence. | 

Where the default has resulted from the negligence 
of the attorney, it is not attributable to the client sb as 
to deprive him of the right to have the decree set abide. 
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Milspaugh v. McBride^ 7 Paige Ch. (N. Y.) 509 
Ritienhouse v, Swiecicki, 94 N. J. Eq. 36, 118 A. 
261 

0^Neill V. Linoivitz, 92 N. J. Eq. 179, 111 A. 659 


In the Rittenhouse case, supra, the court said: 

^‘It is clearlv established herein as a fact that 
petitioner’s failure to answer in the specific per¬ 
formance suit can in no way be attributed to their 
negligence or fault, and their petition to open the 
decree therein entered against them and to permit 
them to defend, was promptly filed. The decree 
entered against defendants should be 0 })ened and 
defendants should be permitted to defend, if a 
meritorious defense is adequately disclosed.” 

Under the Federal equity practice, it is provided by 
Equity Rule 17 and by Equity Rule 27 of the Supreme 
Court of the District of Columbia that a final decree 
can be entered upon an order pro confesso only after 
30 days after the entry of the order. The order pro 
confesso having been entered against the appellant in 
the principle case on June 10, 1931, without her knowl¬ 
edge and due to oversight, mistake or lack of knowl¬ 
edge bv her then attornev, motion and affidavit to set 
aside this order was made ^vith reasonable diligence 
within 20 days after the entry of said order. 

In O^Neill v. Lino wit z, supra, there was a decree pro 
confesso entered upon failure to file an answer within 
the prescribed period. In determining the motion to 
vacate the decree, the court said: 

‘^In the present case the showing made by the 
defendant' is, that the failure to file answer within 
time was due to the unexpected protraction of en¬ 
gagements of his counsel in other courts. In this 
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I 

behalf, any reasonable ground for indulgl^nce is 
sufficient if application be made within a Reason¬ 
able time. ’ ’ I 

1 

I 

I 

It is repeatedly held that illness, either of attorney 
or client, is sufficient cause to have an order or decree 
pro confesso set aside. Illness of a nature rendering 
the party physically disabled to attend to business af¬ 
fairs is an adequate cause for setting aside a decree 
bv default entered during such illness. i 

v O I 

! 

I 

Scales V. Nichols, 3 Hayw. (Tenn) 229 
Frayiz v. Winne, 6 Ill. App. 82 | 

Burt V. Hodsdon, 242 Mass. 302, 136 N. E.ilOS 
Friel v, Diana Realfu Co., 148 A. 203 IN. J. 

1930) ! 

j 

i 

In Biu'f V. Hodsdon, supra, the petitioner, at¬ 
torney at law, was the defendant in a suit to foreclose 
a tax lien in which he had entered his appeafance. 
Notice of trial was sent to the petitioner but he became 
ill before trial and continued so through the time Iwhen 
the motion to have a decree pro confesso was Ileard. 
Physicians instructed the family of petitioner that he 
could not be interviewed about any matters of business 
and the family in turn notified his business associates 
but neglected to authorize them to attend to any qf his 
personal or professional affairs. It was held thalt the 
court should properly set aside the decree. i 

In the Friel case, supra, the petitioner alleged! that 
he retained counsel to care for his interest in a certain 

I 

mortgage foreclosure but that his attorney became ill 
and failed to appear and that a decree pro confesso 
was thereafter entered. In setting aside the decree the 
court said “any reasonable ground for indulgence 

I 

I 

1 


1 

i 


I 


IS 


is sufficient if application is made within reasonable 
time ’ ^ 

In ScJiumaji v. Scliumaii, 217 Mich. 184, 185 N. AV. 
717, the defendant failed to file an answer to the plain¬ 
tiff’s bill for the forefeiture of a life interest and only 
after default did the defendant employ counsel to de¬ 
fend the action. The defendant's answer filed after 
the default chari>-ed fraud. On appeal from the Trial 
Court’s refusal to set aside the default and allow the 
defendant to answer the bill, the decree of the Trial 
Court was reversed, based upon a reasonable showine; 
of the aii'e, ])overty and illness of the defendant, 
coupled with the charg-e of fraud in the answer sup¬ 
ported by affidavit. 

The Supreme Court of ^lississippi in Yosf v. Alder- 
son, 58 Miss. 40, in determinini>- the policy and circum¬ 
stances necessary to vacate decrees of this nature, said, 
at page 47: 


‘‘But where the neglect is in the mere conduct 
of a suit, and its consequences do not o])erate in¬ 
juriously, its condonation by the judge can do no 
harm except to deprive the adverse party of an 
advantage which he has secured in virtue of such 
neglect, and in that case the party guilty of the 
neglect should not on that account alone be de¬ 
prived of the means and opportunity of maintain¬ 
ing or defending his rights. 

Rules of procedure regulating the conducting of 
business in courts are instituted solely to facilitate 
these ends. Thev are necessarv, and their true 
observance should be enforced by the courts. But 
it should qiot be forgotten that they are aids to 
secure the administering of justice, not shackles to 
bind courts to the per})etration of wrong. MTien 
their non-observance is in a trivial matter, work¬ 
ing no injury to the adverse party and not mate- 


1 


1 


rially impeding the due progress of the cause, the 
fault should be corrected and the authority I of the 
court maintained rather by the imposition ojt* costs 
and the use of other disciplinary agencies tlian by 
depriving parties of the opportunity of a fair trial, 
to secure which such rules are constituted.”! 

i 

Point III. i 

I 

I 

The Court Erred in Entering the Final Deciiee. 

The order pro confesso (R. 35) recites th4t the 
defendant, Sarah Bush, ‘ ^ was duly served with process 
on the 5th day of May 1931, and has failed to ajppear 
herein and file her answer to the Bill of CompluinV^ 
and it was ordered “that the Bill of Complaint be |taken 
as confessed.” The final decree recites that Mupon 
consideration of the Amended and Supplementdl Bill 
of Complaint/' and “the Decree Pro Confesso entered 
thereon" the decree pro confesso, is made final.| (R. 
45-46) I 

The record further shows that when the original bill 
was filed May 31, 1927, no subpoena to answer! was 
issued as against the defendant, Sarah Bush, until| Sep¬ 
tember 27, 1927 (R. 9), but does not show any sejrvice 
of said subpoena. Thereafter on October 3, 1927, a 
copy of a motion to appoint a receiver in the causej was 
served on appellant by the U. S. Marshal at Reno, 
Nevada, but such service was not authorized by i law. 

(R. 11) I 

Thereafter on November 4, 1927, an Amended! Bill 
of Complaint was filed but no subpoena against thi^ de¬ 
fendant was issued on that Amended Bill (R. 16)land 
on August 26,1929, an Amended and Supplemental; Bill 
of Complaint was filed (R. 18) but no subpoena |was 
issued on that Amended and Supplemental Bill against 


I 

I 
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the defendant, Sarah Bush, at any time, and thereafter 
on December 18, 1929, an additional defendant was 
named without notice to said defendant, Sarah Bush 
(R. 32), and thereafter on April 28,1931 (R. 34), a sub¬ 
poena was issued against the defendant, Sarah Bush, 
to appear and answer the ‘‘Bill of Complaint’’, which 
subpoena was served upon her in said District of Co¬ 
lumbia ^lay 5, 1931, but no subpoena was ever issued 
against her on the Amended or on the Amended and 
Sui)plemental Bill (R. 34) and the decree pro confesso 
was taken on the “Bill of Complaint” (R. 35) and not 
on the Amended and Supplemental Bill; and yet the 
final decree was taken on the jiro confesso “upon con¬ 
sideration of the Amended and Supplemental Bill of 
Complaint filed herein,” and “the decree ])ro confesso 
entered thereon'^ (R. 45-46) when in fact tlie record 
shows that no decree pro confesso was ever taken 
against her oh the Amended and Supplemental Bill. 
The whole proceedings were irregular. The record did 
not show the entry of a pro confesso on the Amended 
and Su])plemental Bill, no such pro confesso was ever 
taken, and the record accordinglv did not warrant a 
final decree on the Amended and Supplemental Bill 
when the pro confesso was only taken on the original 
Bill. 


On the day prior to the granting of the final decree, 
the motion to vacate the order pro confesso was heard 
upon the affidavits of the attorneys for the appellant 
and appellee. No ex parte proof on the merits of the 
Amended and Supplemental Bill of Complaint was in¬ 
troduced. Attorney for appellant argued on the basis 
of the authorities set forth under Point Two, that there 
was sufficient legal excuse for the default to allow the 
appellant to file an answer, should the order be set 



aside. The proposed answer was thereupon read | to 
the court and made a part of the record. (R. 41) No 
further proceedings were held nor 'was there ex paij’te 
]:)roof to determine the substance of the final decree jas 
expressly required by Equity Rule 26. The final de¬ 
cree entered was prepared by appellee’s attorney apd 
was, without the determination of the sulSficiency of t^ie 
decree in law’, so ordered by the court. It is submittbd 
that the court erred in that the allegations of tiie 
Amended and Sui)pleniental Bill of Complaint did not, 
as a matter of law’, justify the entry of such a decrjee 
and therefore should not be allow’ed to stand. | 

The final decree overniled the motion to set aside t^ie 
order pro confesso and ordered the cancellation of t|ie 
assignment and trust agreement dated the 30th day bf 
August 1926. Independent of the absolute defense !to 
the Bill contained in the appellant’s Answ’er, it is sujb- 
mitted that the allegations of the Bill do not justify 
the decree. | 

A decree cannot be larger than the Bill of Complaint. 

I 

1 

Tlmnison Wooster. 114 IT. S. 104, 29 L. ed. 105 

So. Pacific Raihvaij v. Temple, 59 F. 17 i 

IVhen the Bill of Complaint fails to state a good 
cause of action or sufficient allegations to support the 
decree, it w’ill be set aside even after an order pfo 
confesso. I 

I 

Central R. R. v. Central Trust Co., 133 U. S. 88, 
33 L. ed. 561 

Wong Him v. Callahan, 119' F. 381 | 

Though the Bill prays for cancellation, it is error tjo 
have so decreed w’here cancellation is improper as ia 
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matter of law. The interests in the trust were stated 
in the following* two paragraphs in the trust agree¬ 
ment : 


“The foregoing* assiu*nment is made in the form 
of a Trust, wlierein the party of the second part 
holds the aforementioned stock and securities in 
trust for the use of the ])arty of the first part, with 
tlie exception of the seven notes named herein as 
transferred, set over and assigned to the party of 
tlie second ]iart as her sole and separate estate. 

In cas^e of the ])arty of the first part should pre¬ 
decease the ])arty of the second ]nu*t, then and in 
that event, the party of the second ])art agrees and 
])romises to take care of the mother of tlie ])arty 
of the first jiart and look after her every need. 
Sliould the jiarty of tlie second ])art predecease the 
party of the first part, she hereby consents to the 
distribution of the above stocks and securities to 
the party of the first part, or to his mother, and 
not to the heirs or assigns of the party of the sec¬ 
ond part.’’ 

The effect of this provision is that the appellee re¬ 
served an income for life and after his death the bene¬ 
ficial interests in the estate by implication was to vest 
in the appellant, in consideration of her promise to care 
for the appellee’s mother. If it be held as a matter of 
law that the appellee’s mother has, by the terms of the 
trust, more than a mere contract right against the trus¬ 
tee, but is in a position of a cestui que trust, then the 
legal and beneficial interest in the trust would abso¬ 
lutely vest in possession in the appellant after the death 
of the mother. On the other hand, if it be held that the 
mother’s interest is only a contract right against the 
appellant, then the equitable title to the property would 
vest in the appellant after the appellees death, and the 


23 


i 


trust terminated. It is, therefore, apparent that ti^e 
appellant’s interest was a real and beneficial interest ip. 
the corpus of the trust. It was not a bare legal title 
subject to be divested upon proof of dissension or a^i- 
tagonism between the trustees and the cestui que trust. 
The appellant’s interest was a beneficial interest in |a 
trust which was irrevocable. Such an interest is not 
subject to cancellation even though the trustee be re¬ 
moved for reasonable cause. The contingency upc^n 
wliich the a])pellant’s interest was to vest absoluteljy 
in possession was survivorship and thereupon theije 
would be a merger in the ap])ellant of the legal an^l 
equitable estates. It cannot be contended that a peii- 
altv or forfeiture of the contingent beneficial interest 

• I 

should result even though there be substantial caui^e 
to remove the passive legal title to a more amicablje 
trustee. I 

In Andrews vs. Cole, 20 F. 410, the court in denying* 
a final decree after the entry of an order pro confess^ 
said: I 

I 

I 

j 

“The defendant relies upon the authority oif 
these later decisions, but they are not decisivb 
here, because a complainant is not entitled, as of 
course to a final decree when he has obtained a^i 
order pro confesso. The matter of the Bill is stifi 
to be decreed. The Bill is to be examined to see iif 
the facts alleged entitled the complainant to relief. 
* * * The complainant is not permitted to take at 
liis discretion such a decree as he may be willing- 
to abide bv. ’ ’ T 

j 

1 

Since the allegations of the Bill and the terms of th^ 
trust agreement do not justify the cancellation of thb 
trust, however sufficient they might be dee'med to mov^ 
the appellant as trustee and since a denial of the suflfif 


1 

I 

I 

I 
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ciency of the Bill can properly be brought to the atten¬ 
tion of an Api)ellate Court, it is submitted that the 
court erred in entering the final decree ordering a for¬ 
feiture of the api)ellanCs interest in the trust. 

CONCLUSION. 

It is, therefore, respectfully submitted that since an 
order pro confesso is not an adjuditication of the cause, 
and by E(iuity Rule 26 ox parte i)roceedings are made 

necessarv in order to obtain a final decree after such 

» 

order, and since the motion, affidavit and answer were 
filed before the expiration of the prescribed 30 day pe¬ 
riod and before the final decree, and since the immedi¬ 
ate cause for the default was appellant’s illness and the 
failure of appellant's then attorney to perform his 
duty, and since the ])ro confesso and final decree there¬ 
on were irregular, the order pro confesso should have 
been set aside with leave to the appellant to file her 
answer to the bill, and since the final decree was not, as 
a matter of law, sufficient to justify the orders therein 
made, the final decree api>ealed from should be re¬ 
versed, the order pro confesso set aside and the appel¬ 
lant allowed to answer to the merits of the Amended 
and Supplemental Bill of Complaint. 

Respectfully submitted. 


Alvix L. Newmyer, 
Attorney for Appellant. 
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STATEMENT OF CASE. i 

I 

This is an appeal from the final decree of the 
Supreme Court of the District of Columbia En¬ 
tered upon a decree pro confesso. I 

The facts pertinent to this appeal are as fal¬ 
lows : I 
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On May 31st, 1927, appellee (plaintiff below) 
filed his original Bill of Complaint for the cancel¬ 
lation of an assignment and trust agreement dated 
August 30th, 1926, and in the alternative for the 
removal of the appellant as trustee. (R. 2). Mo¬ 
tion for the appointment of receiver, and support¬ 
ing affidavit of appellee were filed September 27th, 
1927, and served on the appellant October 3rd, 
1927, at Reno, Nevada, by United States Marshal 
(R. 9-10-11). October 12th, 1927, appellant’s 
Counsel at Reno requested Counsel for appellee to 
send him copy of Bill of Complaint, which request 
was immediately complied with. On October 18th, 
1927, said Counsel at Reno acknowledged receipt 
of copy of Bill of Complaint, and requested that 
any matter which it was desired to communicate 
to appellant be forwarded to him, and he would 
see that she received the same. Appellee’s Counsel 
then wrote the said Attorney at Reno and made 
demand that appellant turn over immediately the 
deed of trust' notes which she received as trustee 
for her husband or come to this jurisdiction and 
meet the situation in Court, as there would be no 
compromise (R. 37). Shortly thereafter an 
anonymous communication was sent to appellant’s 
father with knowledge that it would be shown to 
appellee in which communication threats were 
made to hold appellee up to ridicule and contempt 
by exposing alleged degenerate practices on his 
part. (R. 37). 
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In the Fall of 1927, a member of the Distrik of 
Columbia Bar called on behalf of the appellant to 
see Counsel for apepllee, and during the coiifer- 
ence he was urged to obtain his client’s conseiit to 
enter his appearance and file an Answer on I her 
behalf so that the case could be disposed of ekpe- 
ditiously. Said Attorney said he would endeavor 
to obtain such consent and authority, but appar¬ 
ently failed in his efforts, as he shortly thereak^r 
notified Counsel for appellee that he could not en¬ 
ter his appearance. (R. 37). About two y^^ 
later, in 1929, a Philadelphia Attorney called on 
Counsel for appellee, and sought to obtain a com¬ 
promise by which appellant would receive a 
stantial portion of the amount involved in ^uit, 
and during the conference suggested that if'the 
matter went to Court the alleged degenerate prac¬ 
tices of appellee would be exposed. Said Attorney 
was urged by appellee’s Attorney to have his client 
appear and file an Answer and whatever chaifges 
she cared to make would be met by appellee. j(R. 
37-38). In the Spring of 1931, after it had l)een 
ascertained that appellant was in the District of 
Columbia, and before service of process could be 
had on her, a member of the District of Colun^bia 
Bar called upon appellee’s Counsel, and said that 
he would enter his appearance in a short while 
and file an Answer, but before doing so he desired 
to know if there was a chance of compromise. I At 
this conference the alleged degenerate practice^ of 
appellee were again referred to and it was siig- 


I 

I 

I 
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gested that the Answer to be filed by appellant 
would set up these matters. That Attorney was 
urged to file an Answer at once so that the mat¬ 
ters could be disposed of and the charges met, and 
thereafter on a number of occasions said Attorney 
was reached by phone and each time he promised 
to enter his appearance and file an Answer in a 
few days. After the lapse of about a month and 
a half after the first interview with said Attorney 
the address of the appellant was ascertained, proc¬ 
ess was issued and when the Deputy Marshal at¬ 
tempted to serve the same a deliberate attempt 
was made to deceive and mislead him so as to pre¬ 
vent service on appellant. (R. 38-39). May 5th, 
1931, process and copy of Amended and Supple¬ 
mental Bill of Complaint were served on appellant 
(R. 48-40). 

After service, the Attorney for appellant, who 
had promised to enter his appearance before serv¬ 
ice, requested Counsel for appellee to allow him 
a few days more than the time limited by the rules 
of Court to file an Answer, which request was 
granted and time for Answer was extended, but 
not of record, to June 4th; that on June 4th a fur¬ 
ther extension was requested, and for the first 
time the illness of appellant was suggested. On 
June 8th at which time Answer was due, the said 
Attorney sent to appellee^s Counsel a certificate 
from an ‘‘Osteopathic Physician^’ simply stating 
that appellant was under his professional care, 
was confined to bed and unable to appear in Court, 
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and at the same time said Attorney gave no|:ice 
that he could not represent the appellant further, 
and that he would notify her that unless her An¬ 
swer was filed by June 10th, 1931, that the decree 
pro confesso would be taken. (R. 39). | 

The decree pro confesso was entered June Kjlth, 
1931, and on June 30th, 1931, a Motion to vacate 
and set aside said decree was filed, supported! by 
the Affidavit of the present Counsel for appellant, 
as to her alleged illness, and unsupported by affi¬ 
davit of appellant, her physician, nurse or anybne 
else who had knowledge of the alleged illnes^ of 
appellant from the time of service of process to 
the date of the decree pro confesso. (R. 35-36). 
Although it does not appear in the record the oifig- 
inal argument of the Motion to vacate and |set 
aside the decree pro confesso, and the Courtis Ide- 
cision on the same, were made on October l^th, 
1931, the day before the decree was signed and the 
day before appellant’s Counsel, without perniis- 
sion of Court, filed his second affidavit and the 
copy of a proposed Answer. This assertion, ii is 
believed, will not be denied by Counsel for apj^el- 
lant. The final decree was signed October 14|th, 
and filed in the Clerk’s office October 15th, 1931. 
(R. 45-46-47). | 


i 

i 

t 

I 

1 

I 

I 

i 

I 

I 


I 

i 

I 

i 


I 

I 
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ARGUMENT. 

POINT I. 

The action of the court in overruling the motion to 
vacate the order pro confesso was the exercise 
of a discretion vested in the trial court which 
should not be disturbed unless it is clear that it 
was an abuse of discretion. 

The soundness of this point is admitted on page 
eleven of appellant’s brief where it is said that 
“relying upon the decisions of the Federal Courts 
under Federal Equity Rules 12, 16, 17, which are 
embodied in the Equity Rules of the Supreme 
Court of the District of Columbia in Rules 23, 26, 
and 27, it appears that the setting aside of a de¬ 
cree pro confesso is within the sound discretion 
of the Court.” And on the same page of the brief 
there is a quotation from Clifton vs. Tomb, 21 F. 
(2nd) 893, 897, as follows: 

“It is true that it is within the inherent 
power of the Court to set aside a decree pro 
confesso (O’Brien v. Lashar, 273 F. 520) and 
the Court has that power also by Equity Rule 
No. 5. But the party in default should show 
good cause before the default should be set 
aside.” 

The point here made has long been established 
in this jurisdiction and is clearly stated by this 
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Court in Hallowell vs. Darling, 32 Appeals, t). C., 
405-407, as follows: | 

is familiar law that an applicaticin to 
open or vacate a judgment is addressed td the 
sound legal discretion of the trial court,'and 
that the exercise of such judgment either in 
granting or refusing the application will not 
be disturbed on appeal unless it is clear that 
there has been an abuse of discretion. I 

i 

Meyers vs. Davis, 13 App. D. C. 364; |Ma- 
gruder vs. Schley, 17 App. D. C. 227!; 23 
Cyc. Law & Proc. p. 895; 15 Enc. I;!. & 
Fr. p. 281.’’ i 

j 

POINT IL 

i 

There is nothing in the record showing an abuse 
of discretion by the trial court in overruling! the 
motion to vacate. 

I 

Appellant apparently does not contend ihat 
there was an abuse of discretion by the trial Court 
except inferentially. Point two of appellant’s 
brief is that ‘‘The Motion to Set Aside the Oifder 
Pro Confesso was Supported by Adequate L^gal 
Cause.” If that point were well taken, it wc^uld 
not be sufficient to show an abuse of discretion. 
The sufficiency of the reasons or grounds advanced 
in support of an application to set aside a ^ro 
confesso are for the trial and not the Appellate 
Court. Thus in Belt vs. Bowie, 65 Md. 350, jthe 
Court of Appeals of Maryland said: 


I 

I 

I 

i 


I 


s 


‘‘Under Equity Rule 17, as prescribed by 
the Judges of this Couri, a defendant may, by 
special leave of Court, at any time after bill 
is taken pro confesso and before final decree, 
either answer, plead or demur to the bill; but, 
to entitle him to do so, he should, according 
to long ekablished practice, assign some sat¬ 
isfactory reason, in his application for leave, 
why the delay, or failure to appear and 
answer, have occurred, and the facts should 
be verified by his oath. But the sufficiency 
of the reasons assigned are not reviewable 
by this Court, nor are the terms upon which 
the party may be allowed to answ’er, plead 
or demur. These are matters of practice 
within the sound discretion of the Court or 
Judge to whom the application is made.’’ 

In the instant case there is not the slightest 
thing in the record to show an abuse of judicial 
discretion, nor is there anything that could 
possibly construed as a reasonable excuse for the 
default. It is admitted by appellant that in order 
to entitle one to have an order pro confesso vacated, 
that there should be “a showing of a reasonable ex¬ 
cuse for the'default of answer or appearance.” 
After this admission the brief proceeds in an at¬ 
tempt to establish that there was a showing in 
the lower Court of a reasonable excuse for the de¬ 
fault of the appellant by the following statement: 

“At the time of service upon the appellant she 
was a patient in an Invalid Home in the District 
of Columbia 'and was physically unable to answer 
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the merits of the Amended and Supplemental Bill 
of Complaint. Notwithstanding this incapacity 
the appellant retained counsel to represent h^r in 
order to obtain an extension of time for filing* the 
answer to the said bill until the appellant hadj suf¬ 
ficiently regained her health to prepart hef de¬ 
fense. The Attorney thus retained by |her, 
through some mistake or lack of knowledge, f Mled 
to file an affidavit for extension and, without the 
knowledge of the appellant, the order pro confesso 
was taken. (R. 41).’’ i 

Without prolonging this portion of the briei un¬ 
duly, this Court:’s attention is respectfully di¬ 
rected to the nature of the proof offered in [Sup¬ 
port of appellant’s Motion to vacate, on wjhich 
proof the assertion hereinbefore quoted is based. 
The only affidavits filed in support of the Motion 
to vacate are the affidavits of the present Counsel 
for appellant who saw her for the first time after 
the pro confesso was entered. He had no knowl¬ 
edge of the condition of appellant at the timie of 
service of the process on her on May 5th, 1931, 
nor did he have any knowledge of her condition 
between May 5th, 1931, and June 10th, 1931, 
when the pro confesso was taken. The only 
knowledge that he could possibly have of her phy¬ 
sical condition would be the little that he might 
guess or surmise from the fact that he saw | her 
confined to bed in an invalid home on or about 
June 11th, 1931. (R. 41). Anything contained 
in his first affidavit, filed on June 30th, 1931, land 
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his second affidavit, filed on October 14th, 1931, 

t 

would be purely hearsay as to her condition dur¬ 
ing the time between the date of the service of 
process and the date of the order pro confesso. 
He states that he learned that she had been an in- 

t 

mate of said home and confined to bed for some 
time and that she had received medical treatment 
in the District of Columbia and elsewhere from 
the date the subpoena was served upon her and 
prior and subsequent to that time, but makes no 
-attempt to give the source of his information or 
to produce the affidavit of an attending physician 
or even the affidavit of the appellant herself. 
Lea\fing aside' the fact that the affidavit of Coun¬ 
sel, filed on October 14th, 1931, without leave of 
Court, was not before the Court at the time of 
the hearing on the Motion, attention is called to 
the failure of the said Counsel to attach as ex¬ 
hibits to his said affidavit the certificates of phy¬ 
sicians referred to therein. It is also significant 
that the certificates referred to, according to the 
averments of the affidavit, do not cover any por¬ 
tion of the time after the appellant was served 
with process and only cover a period of about 
seven months of the four years which elapsed 
from the time that the appellant was served with 
a copy of the Motion for receiver at Reno, Nevada, 
and when her Counsel was furnished with a copy 
of the original Bill of Complaint. 

In Pippman vs. McClellan, 55 Miss. 299, the 


I 

I 


i 
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I 

i 

defendant alleged that he was sick on certain! rule 
days, which prevented him from employing ^ so¬ 
licitor and filing his answer, but he gave no ac¬ 
count of his health between those days and offered 
no reason why he did not prepare and file his 
Answer during that time. In refusing toi set 
aside a decree pro confesso the Court said: j 

i 

‘‘The summons was returned to Au^st 
rules, served. At the September rules; the 
pro conf esso was taken. At the January 
term next, on the first day of the montih, a 
motion was made to set aside the pro conf esso 
suported by an affidavit which bears the date 
of the 11th of the preceding November. ! Af¬ 
fiant swore that at the time the order was 
taken he was prevented by sickness from 
going to Raymond, employing a solicitor |and 
filing an answer. He was hindered by jlike 
indisposition in August. He gives no ac¬ 
count of his health between rule-days in Au¬ 
gust and in September. Nor does he state 
why he did not prepare an answer betw[een 
the first Monday in September and the f^rst 
day of January thereafter—a period of three 
months.^’ I 

i 

1 

In the case of W. W. Totten and Bro. vs. C. jW. 
Nance et al., 3 Tenn. Chancery, Reports 264, 266, 
in which application to set aside order pro 0n- 
f esso was denied, the Court said: j 

I 

“Taking it for granted, then, that the Ap¬ 
plication to the complainant’s counsel was 


1 

I 

1 

1 

I 

1 

I 
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made shortly after the taking of the pro con- 
fesso order, the question presented to the 
court is whether the affidavit contains suf¬ 
ficient matter to have authorized the Court, 
at that time, to have set aside the order. I 
am compelled to say it does not. This Court 
has, ordinarily, no right to interfere with the 
regular order of procedure fixed by law and 
its own rules upon the affidavit of the solici¬ 
tor alone. There must alwavs be an affi- 
davit of the client, if no cause exists why it 
could not be had, showing active diligence on 
his part or a sufficient excuse, and that the 
default does not lay at his door. The court is 
placed here to determine the rights of the liti¬ 
gants, and they, and not their solicitors, are 
the proper parties to make affidavits to in¬ 
fluence i,ts action; although the client may, in 
particular cases, take and use the affidavit of 
his solicitor, as he would take that ^ of any 
third person, to aid him in his motion, and 
supplementary to his own affidavit.’’ 

The rale of procedure and practice approved by 
the Tennessee Court is a salutary one and sliould 
be adhered to strictly. This is especially so when 
as in this case it is apparent that Counsel could 
not possibly have personal knowledge of tl’.* mat¬ 
ters which he attempts to establish by his affidavit, 
and the client and her physicians do not make af¬ 
fidavits and no cause is shown for their failure to 
do so. Certainly the trial Court was not guilty 
of an abuse of judicial discretion when it refused 
to give to the hearsay statements of the Counsel 
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i 

i 

for the appellant a weight or recognition grater 
than is ordinarly accorded hearsay evidencei 

I 

In Smith vs. Collis, 42 Mont. 350, the (jlourt 

said: I 

] 

I 

‘Turthermore, the assertian of Church 
that neither defendant received a copy qf the 
summons and complaint must have ibeen 
made only on information and belief. Tfhere 
is not any affidavit by either defendant4-the 
only persons who could have known the ifacts 
—and there is not any excuse offered! for 
their failure to disclose the facts as they are. 
In weighing the evidence before it, the c^ourt 
must have deemed this hearsay statemeijt in¬ 
sufficient to overcome the evidence furnished 
by the Clerk^s affidavit and the presumption 
declared by the statute. Certainly, we I can¬ 
not say that such a determination would not 
be justified; and since this court enters jipon 
its investigation with a presumption that the 
trial court’s ruling was correct, it will be 
upheld if it can be done upon any reasoriable 
hypothesis.” I 

I 

1 

It should be further considered that the trial 
Court had before it, in passing upon the Motion 
to Vacate, a statement of facts which showed that 
the appellant had notice of the pendency of j the 
suit, had been served with a Motion in connection 
therewith and had received through her Couhsel 
at Reno, Nevada, a copy of the original Bill of 
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Complaint over three (3) years before she was 
served wtih process in this jurisdiction. She con¬ 
sulted several Counsel during the interim, gave 
them the history of her claim, and sent them to 
see Counsel for the appellee. Through) such 
Counsel threats were made as to the nature of the 
charges which would be made against this appel¬ 
lee in the event that an Answer was filed by her 
and it was sought to influence him to make a sub¬ 
stantial settlement with the appellant by putting 
in his mind the fear of being held up to public 
ridicule and contempt. Requests of appellee's 
Counsel to these Attorneys employed by the appel¬ 
lant that they enter their appearance and file an 
Answer for the appellant were ignored. It was 
plain from the conceded facts in the record that 
she hoped to bring the appellee to her terms by 
delaying the 'final disposition of this case and 
threatening him with an Answer of the nature 
to which reference has just been made. Under 
these circumstances, it is respectfully submitted, 
that it would have been an abuse of judicial dis¬ 
cretion if the trial Court had set aside the order 
pro confesso on the hearsay affidavit of Counsel 
for appellant. 


POINT III. 


The court did not err in entering the final decree. 


Appellant contends that, as the order pro con- 


1 

fesso was “that the Bill of Complaint be takeh as 
confessed” and the final decree recites that “ifpon 

I 

consideration of the Amended and Supplemental 
Bill of Complaint^’ and ‘‘The decree pro conJ^esso 
entered thereon/^ the trial Court was in errc^r in 
entering such final decree. In support of |this 
contention it is stated that “No subpoena |was 
ever issued, against her on the Amended or| the 
Amended and Supplemental Bill.’’ The stateihent 
is in direct conflict with the allegation in the jaffi- 
davit of the present Counsel for appellant. | In 
this Affidavit he states “It appears from I the 
docket entries in this cause that the Amended land 
Supplemental Bill of Complaint upon which 1 the 
pro confesso was entered was filed August 2^th, 
1929, and no process issued thereon againstj de¬ 
fendant Sarah Salus until April 28th, 1931; ^nd 
service had on said named defendant May 5th, 
1931.” (R. 40). It is apparent from Counsel’s 
own examination of the docket entries that | the 
subpoena to answer “Bill of Complaint” wl^ich 
was served on the appellant was accompanied by 
a copy of the Amended and Supplemental Bid of 
Complaint. The Amended and Supplemental Bill 
of Complaint was after all the “Bill of Complaint” 
in the case and took the place of the original knd 
Amended Bill of Complaint filed prior to it, a^ it 
is conceded in appellant’s brief, and is appaifent 
from the record, that the Amended and Sup|)le- 
mental Bill of Complaint contained the same | al¬ 
legations and prayers as the original bill, with the 
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addition of paragraphs eight, nine, ten, twelve 
and thirteen, which alleged the maturity of cer¬ 
tain deed of trust notes which the obligors desired 
to pay and the refusal of the American Telephone 
and Telegraph Company to issue a duplicate stock 
certificate for the one lost. (Appellant's brief, 
page 6). Counsel for appellant, in his Motion to 
Vacate the decree pro confesso and his argument 
thereon made no contention concerning the al¬ 
leged irregularity upon which he now relies, and 
the trial Court was not given the opportunity to 
consider or correct the same. If there was any 
irregularity, which is not conceded, it is appar¬ 
ent that it was not a material one, and that the ap¬ 
pellant’s Counsel waived the same when he moved 
upon other grounds to vacate the order pro con¬ 
fesso. In the case of Connor vs. Jochen, 171 
Michigan 69, the Court said: 


“It was irregular to proceed with the cause 
until an order overruling the plea had been 
entered. Either party might have prepared 
the order and caused it to be entered. It was 
irregular to enter an order pro confesso with¬ 
out giving notice thereof. After an appear¬ 
ance, a defendant is entitled to notice of all 
future proceedings in the cause. Chancery 
Rule 5. The irregularities were waived 
when defendant moved, for other reasons, to 
vacate the order pro confesso, and for leave 
to answer.” 

But it is urged by the appellant that the alle- 
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1 


gations of the Bill of Complaint did not justify 
the cancellation of the trust agreement referred 
to therein, however sufficient they might have 
been to remove the appellant as trustee, fhis 
contention is plainly untenable. The examina¬ 
tion of the trust agreement shows that the api)el- 
lant had no beneficial interest under the same ex¬ 
cept what she might receive in the event of the | ap¬ 
pellee predeceasing her, and that she would re¬ 
ceive as his widow. The trust agreement does 
not give her any interest in the securities cov¬ 
ered thereby. Any interest that she might | re¬ 
ceive by virtue of the statute of distribution ivas 
lost to her when she obtained a divorce from the |ap- 
pellee in October, 1927, as alleged in the Amended 
and Supplemental Bll of Complaint.. Furthermore, 
an unassailable answer to the contention now m^de 
is that the Bill of Complaint alleged that the jso- 
called assignment and trust agreement, which viras 
cancelled by the final decree, was obtained by the 
deliberate fraud of the appellant. The facts con¬ 
stituting the said fraud were clearly alleged! in 
the Bill of Complaint, were necessarily taken | as 
established by the order pro confesso, and being 
so established the appellee was entitled to cancel¬ 
lation of the said assignment and trust agreement 
as granted in the final decree. I 

* i 

I 

CONCLUSION. 

i 

It is submitted that the order pro confesso was 
properly entered, no good cause was shown by ap- 
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pellant for the vacation of the same, and in over¬ 
ruling the motion to vacate and entering the final 
decree the trial Court wisely exercised its judicial 
discretion, and its action should be affirmed. 

Respectfuly submitted, 

Jos. A. Burkart, 

Henry' I. Quinn, 

Attorneys for Appellee. 



